T T T T T AT g

~— l o ;
~ L I : . . .
4 v \ . s e

Sy e o . LR P TCIIEE SFpt s -‘.1' . -
CITEZES: = . . | _ : (1) A fourth class city, through its
BOARD OF ALDERMEN : board of aldermen, may purchase land to
POWERS OF BOARD OF ALDERMEN: be used for a city hall or playground
FUNCTIONS OF CITY: site. (2) The money in the general fund
%?ggiﬁigLTHE GENERAL FUND: may be used in payment for such lands,
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iy | | April 18, 1956

ﬁenarfgie_ﬁﬁa§ﬁll Holman
Btate Auditor
Jefferson City, Missouri

Dear Mr, Holmani

 This will acknowledge veselpt of your opinion request of
April S, 1956, in which you ask the followingt

‘“Wixl you please furnish ﬁhia,éaparﬁmant
with an offieial opinion based upon the

following questions:

1, Is it pemiseible for the board
of sldermen of a ¢lty of the fourth
clase to use money in the generel
fund for the purpese of purchasing
& tract of land to be used for a city
hall or playground site?

2. If not, what method is provided
by the statutes for the purchase of .

1land to be used for suahﬁﬁurpasea?“

Before holding that the money in the general fund may or may
not be umed as suggested in the opinion request, it must be deter~
mined whether or riot the board of aldermen have the authority to
make sueh & purchase,.. SRR

Bnder;SQQ%ian.Qegﬁiﬁ,-Bﬂﬁb'iQEQ,iwaahQVer any city desires to
establish a paric or pleasurs ground, bthe board of aldermen.is autho-
riged to purchsse the lands therefor, Sald Section reads as follows:

"whonever any city desires to establish a
park or pleasure grounds, the common counw
o1l or mayor and beard ¢f aldermen of such
olty is hereby suthorlzed and empowsred to
sequire property for such purposss by gift,
purchese or condemnation of laends in such
¢ity or within one mile thereof, and for that
purpose may borrew money and issus bonds in
payment thersof, and shall by ordinance des=
cribe ths metes and bounds of such lands teo
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be purchased or condemned,; Lands owned by

such elty mey by ordinance be converted, set
~aslde or appropriated for parks, or pleasure
grounds, Buch ocity may levy an annual tax not
to exgceed two mills on the dollar for the main~
tenance of such parks or pleasure grounds, and
such tax shall be levied snd collescted in like
mammer with other genseral taxes ar such olty and
‘shall be known as the park fund,

It appears to this writer that "park or plessure grounda" is
broad enough to include playground sites: There are no cases cone
atruinﬁ pleasm ‘ground" Under the above seetion, however, the
word, "parks," has been construed to be broad enough to inelude con-
templated baaeball and football filelds and large arena buildings
adapted to speaking, theatrical, and musical entertainments, dances,
and indoor athletles, and a hall to accommodate small gabtheringe,
benefits, and exhibits of varlous kinds, gnamsi Land Company V8.
ity of Ceape Girardeau, 142 8.W. 2& 1332, 346 Mo, 52,

gter 79 6f the RSMY 1949, is entitled "Cities of Fourth

,clasaes. Under Section 79.390, it is provided that the board of
aldermen may previde for the erecting, purchase or renting of the.

- elty hall and may purchase and hold grounds for public parks,
Sald section reads as foll@ws: _

"The board of alderman may establish, alter
and change the chamnnel of watercourses, and
wall them and covsr them over, and prevent
obatruetlicns thereon, and mey establish, make
and regulate public wells, cisterns and
reservoirs of water, andprovide for filling
the same, The btoard of dldermen may purchase
grounds and erect and establish market houses
and market places, and regulate and govern the
same, and also contract with any person or

- persons, association or corporation, for the
erection, maintenance and reguletion of market
houses, and market places, on such terms and
conditions and in such manner as the board of
aldermen may prescribe, They may also provide
for the erection, purchase or renting of the
oclty hall, weorkhouse, houses of corregtion,
prisons, engine houses, and any and all other
necessary bulldings for the city, and may sell,
lease, abolish or otherwlse dlspose of the same,
and may enclage, improve, regulate, purchase, or
gell all public parks or other publie grounds
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belonging to the city, and may purehase and
hold grounds for publie parks within the aiﬂy,
or: within thrae miles thareaf.

The power “ta eraat, purcbase or rens“ 8 eity hall would seem
to imply or ¢arry with it the power to purshase the site for the
hall, It was held by the Supreme Court of Missouri.in the ocase of
Gity of Rieh Hill ve, Connelly, 175 8.,W. 2d 834, that the constitu-
tianal power of fourth class cities to igsue bonds fer the purpose :
of "purchasing or econstructing electrie 1ight plents®™ ineludes
power to issue bonds to purahaaa ov cenatruet exbensians ar impreve-
mentas to- exisbing planta. | o

 That thn baarﬁ of alderman have tha power to purehasa or ta
‘make such purchase is implied from the fact that any corporation:
can act only thmugh ltas lawfully authorized agent, The board of
aldermen is the geverning body ef the oity and it exercises all -

the corporate powers not expressly ‘committed by law to othsr boards
‘or offilcers, ES 0ids 238, Alaso bg statute, the board of aldermen
1s given the authority to make such purchases, -The powsr to pur~
chase the land to be used for a oity hall or public park site is
in the board of aldermen under Section 79.390, supra, Such power,
with respsect to parks and. pioaaure groun&s is feuné in Bsetion
90, 019. supra. : e

Now the quﬂstien iz, may'maney in thﬁ ganeral fund be used for
the purchase of sugh lande? There gppears to be no reason why
such may not be dohns, The gtatutes are silent on thia matter except
that Section 90.010, Bupray provides ‘that the oity "may borrow
money and issus bonds" in payment for the lands to be used for a
park or pleasure grounds, The explanation of such language sesms
to be that in the abaence of such, the aubhority to borrow money
and lgsus bonds for such purpose would bs questionabls, The lane
guage does nob imply that money in tha ganaral fund may not be
veed as suggeste&. _

This writer'believea that the case cf Deeker vs, Diemer, 229
Mo. 296, 129 8,W. 936, even though the question therein coneerned
the authority of the county court to use surplus county funds, can
be cited as authority for helding that the payment of land to be
used for a city hall or playground site ¢an be msde from the gen~
eral fund., Inveolved in the case was the transafer of surplus funds
of the %33331 to a courthouse fund for the purpose of sonstructing
a courthouse, The court held that the transfer was not improper.
Admitting that the statutes involved in the case were different
fronm those invelved in the question with which we are concerned
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{n that the transaction was on the county level, yet the reason~
ing of the court can be applied to the question at hand, The court
at l.,e, 336, of the effiocial report said '

"# % 4 We are further of the opinien that
when all warrants and debts properly charge-

- able to a fund in any one year are pald and
provided for, the residue of such fund is a
tgurplus' within the purview of the transfer
secbiong, Is not the building of a court.
houge as legitimate as any other county pure-
pose?  Are bonds so desireable that the people
of a Migsouri county must bond themselves when
bonds are not negessary, or go without a court-
hougse? Must they levy special taxes when they
have the means in the treasury to avold such
special levy? Running like a thread through
the gtatutes is the idea of as low a rate of
taxation as is compatible with the welfare of

 the people, and the other ldea that the county's
 business must be done for cash. All these ideas

“are conserved by the holding made."

There being no earmarking of the money in the general fund
for any partieulay purpose, and no statutory provision as to the
source from which payment for susch land is to be made, the board
of aldermen may use money in the general fund forbhe purpose of
purchasing a tract of land to be used for a city hall or play-
ground site, ' ' -

CONCLUSIOR

It is, therefore, the opinion of tliisoffice that:

(1) A fourth cless clty, through its board of aldermen, may
purchasge land to be used for a city hall or playground slte, '

(2) The money in the general fund may be used in payment for
such lands. ‘

Yours very truly,

JOHN M., DALTON
Attorney General
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