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ELECTIONS: ; Qualifieﬁ elector expecting to be absent -
ABSENTEE BALLOTS? from his county, or prevented because of

APPLICATION: HOW MADE: 1illness or physical disability from

o : voting in regular way at home precinct

. on election day, may apply te. county clerk

or other cffieer required to furnish ballets, for abséntee ballot
within time and: manner provided by Sections 112,020 and 112. 030,
RSMo 1949. Application can be made personally by elector, or by
written application sent first class mall, but application can-
not be made or sent by elector's agent,

FILEI

June 27, 1956

.mfénm able Forrest L, Hill
Fecublng Attorney
ﬁeward County
Fayette, Missouri

Dear Sir:

This department is in receipt of your recent requaat for
a legal opinion, reading as follows?

®According to Section 112,020 RSMo. 1949,
applications for absentee ballots are to be
made in person or by mail, May e person ,
other than the one completing the applicatlon
take 1t in person to the county clerk," :

This right of qualified voters to vote absentee ballata Y
not a vested right in the strictest sense, but is one guarantesd
by Section 6, Art., VII, Constitution of Miasouri 19&5, which
reads as followaz . o

"Quelified electors of the state who are
absent, whether within or without the state,
may be enabled by general law to vote at all
elections by the people.”

The right to vote an absentee ballot 15 a8 special privilege
and can be exercised only in accordance with the constitutional
and statutory provisions applicable thereto., The above guoted
conagtitutional provision empowers the Leglslature to enasect laws
regulating the rights of qualified voters to vote absentee
ballots.

The General Assembly has gzeen fit to implement the above
quoted constitutional provlision and has enacted Chapter 112,
- RSMo 1949, on absentee voting,
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_Section 112,010, RSMo 1949, provides what clitizens are
‘qualified to vote absentes ballots and reads as followa:

"Any person being a duly qualified electob
of the state of Missouril, other than a ‘
 person in military or naval service, who
. expects to be absent from the county in
..which he is a qualified elector on the
- day &f holding any special, gensral or
- primary eleetion at which any presidential
preference is indicated or any candidates
~.are chosen or elected, for any congressional,
state, dlstriet, ocounty, town, clty,
wvillage, precinet or judiclel offices or
at which queations of public poliey are
. submitted, or any person who through
411ness or physical disability expects
to be prevented from personally going
‘to the polls to vote on election day,
may vote at such slection as herein
provided." o '

‘8ections 112,020 anﬁ,112;030,:RSEb719h9- specifies the procadure
that shall be followed by one in making application for an absentee
bg}lot. Bection 112,020 reads as followst :

‘Many élector ae defined in the foregoing
section expseting to be absent from the
county of his residence on the day of

. such electlon, or expscting to be prevented
~through 1llness or physical disgability from
perasonally going to the polls to vote on

- elegtion day, and shall attach to his

application a certificate of 1llness or
dipability attested to by a liecensed
physician or duly ascoredited practitioner
of Christian Sclence may, within thirty
days next before the date of such election
and ‘up to six o'cloek p.m., on the day
before any election; make appllication in
person, or by mall, to the county elerk or,
where existing, to the board of eélection
gormissioners, or other officer or officers
charged with the duty of furnisghing
ballots for such election in his voting
precinct, for an offleial ballot for seld
precinet to be voted at such election.

-
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In the event the elector shall have
‘pecovered from his 1llness or physical
dinabiliby sufficiently to permit him to
present himself at the proper polling
placs for the purpcaa.of cesting his
“ballot, or in the évent such elector

- ghall Be in the county of his residence
on slection day, the absentee ballob
cast by such elestor shall be void, end
such elector shall notlfy the eounty
olerk of the pemoval of sueh dissbility
before six o'elook pims on the day ‘

- rollcwing the day. af election,”

&eetien 112;@3@ raads in p&rt aa followa%

, “Applieahton for such bullat may be made
on & blank to be furnished by the county
elerk or the board of election commissloners
oy other officer or afficers charged with
the duty of furnishing ballots as sforesaid,
or may be mads inwriting by first olass
meil addressed to such officer or board
‘slgned by the sald applicant. Immediately
upon recaipt of such epplication withinc
the time and in the manner provided,
the county olerk of the county, or the board
of election commissioners, if sny, cor other
official charged with the dubty of fur-
nishing ballots to such applicants, shall
make & list of the namas of such absent
voters whose applicatione for ballots
have been recelved, and shall cause
such 1ist to be immediately posted in
a consplcuous place ancessible o the
public at the entrance of the office
of such offlcer or offiscers which list
shall show also the post offire address,
street sddress, ward or precinct number
given by such appliecant. E NN N
provided, that no county elark, board of
eleoctlon commissioners or other proper
offielal charged with the duty of
furnishing such ballots after examinatlion
of the retords, or otherwise ascertalning
the right of such person to vote at such

»3m
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elaction shall be required to furnish

any ballot or ballebs to any person
desiring to vote who 1s not lawfully
entitled to vote, and if the appllicant for
ballot or ballots is entitled to reocelive

- same, the county clerk or the board of

elsction commissioners; if any, or other
offieial charged with the duty of furnishing
such ballots immediately upon receipt of the
printed ballot shall send by registered
mail postage prepaid, or deliver in person
an official ballot or ballots 1f more then
one ars toc be used and voted at saild
eleotion to such applicant, The officiel
charged by law with printing and supplying
ballots under the general slection leaws of
this state, shall, at least thirty days
before any election at which absentee
ballots may be used, cause to be printed
and supplied a sufficient number of ballots
to be designated as 'officlal absentee
ballots’ to be furnished such abeentee
votere.

We nota that tha 1ast above quated sections do not define
the terms "in person" or "by meil," and there is no indication
it was the legislatlve intent these terms were to be given any
technical or speclsl meaning or any other than thelr plain op
ordinary meaning, hence, it ls assumed that the latter meani
was intended, We are unable to find any Missouri court dscinﬁans
in whiech sald terme have been defined, but we do find the Texas
case of Rogera Vs Nbore, 97 8,W. 685, in which the words "in
person®™ and "By mail" were construsd as they appear in the
Reviged Statutes of Texas of 1895, as amended by the Act of 1903,
Law, Reguler Se&sion. 8Said laws pertain to the levying of
executions by officers and the notices required to be given the
defendants and thelr attorneys, .

It is believed that the termes "in person" and "by mail," as
used in the Texas statute and discussed by the court are used
in their plain or ordinary meening and that the explanation given
of sald terms 1s very helpful in construing such terms as used in
Sections 112,020 and 112,030, supra. At l,e. 685, the court said:

"In 1895 the statute wae amended =0 as to

require further notice to be given 'by
delivering to the dafendant in execution!

lim
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a noyg of that which was to be poated.,
| e act of 1903, before referred to,
‘“thc manner of giving notice was charged

80 as to provide for the publiocation

thereof in a newspaper, and the further
- peguirement was added that the officer

~ Vshall give the defendant or his sttorney

- written notice of such sale either in
person or by meil,' This gives to the
off'icer the cholce of two methods, one
in person and the other by mail, and
notioe by mail is given by mailing the
paper. To hold that the officer must

- gee that the defendant in the writ
sohbually receives the notice would be
equivalent to helding that he must

give personal notice,"

The absentes voting law 1ig, in a gsense, & special one in that
it is supplemental to the election laws perbteining to voting
gensrally. The former provides a method by which a qualified elector
es referred to in Seetion 112,010, supra, expecting to be abaent
from his county, or whe is prevented by illness or physical
disebility from going to the polls and voting on eleetion day, may
vote on abeantee ballot., In order to cast hls abgentes ballot, the
elector must apply and then vote in the mamner and within the time
provided by the statutes. Such 1aw has been in effect in one form
or another for many years,

The absent voters law, Laws of 1913, page 323, had some of the
characteristics of the absentes voters law particularly in that
the former provided a method by vhich an absent elector could
vote even though absent from his voting precinet on election day,
Under proviaions of that law, the voter could apply at any precinct
within the State on election day for an absentee ballot, and have
such ballot counted at his home precinet. He was required to make
the pressribed affldavit, with the names of the election judges on
the back, Failure to comply with the law in making the application
and voting, especially regarding the affidavit and names of the
judges written on the back, were suffici@nk grounds for the ballot
not toc be counted.

In the casse of Straughan v, Meyers, 268 Ho. 589, the abssntes
vobers law of 1913 was held not to be a speeial law within the
meaning of the constitution and was thersfore constitutional,

The court. discussed the characteristics of the law inclﬁding
the purpose for which 1t was snacted, and held that the provisions
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making certain requirements of the eleator when applying for a ballot
were mandatory. At 1l.0. 592 the court saidi

. ' "Let us now consider the requirements and

o character of the act under review, In the
first place, 1t was enacted to provide the
means and machinery through which a certain
clase of citizens might enjoy a privilege
which, under the general laws, could not be
exercised, 1Its beneficlarier are of one
class and specially favored, and they
vote under conditions altogether different
te others, The asct itself declares {Beec, 1)
thet they can avail themselves thereof only
upon the conditions and under the pre ulationa
specified,  As early as Smith v, Me
1,¢. 89, this court said:

It ie a ver{ salutary rule, long eanctioned by

_Teason, experience and authority, that apecial

" lawe, that give origin to new and unexpscted =
departures from general rules, should be slosely
serutinized, and the powers therein conferred

'_atrietly construed,'" ‘

%&i(v*%ﬂ'**

"It has been urged against this act that it is
viclous and dangerous, because capable of being
mede an Instrument of fraud, and, therefore,
& means of defeating the public will. In the
absence of proper safeguerds we oan,conneive
of such consequences, but when the provisions
of the act are strietly complied with we
think they afford a fairly eufflcient shield
sgainet this, These safeguards should, how-

- ever, not be destroyed by construetion, but
should be carefully preserved, 1ln order to
glve life, foree and beneficent effect to
the act. The affidavit of the voter and
the names of the Jjudges where the bellot
iz procured are essential to guard against
fraud and to properly ldentify the ballot
and voter, as well as to warrant the county
ecurt or electlon board in acting therseon.
Unlike the requirement of the general elec-
tion law that the ballot eonbtain the inltials,
the object of these regquirements 1ls to guard

-6-
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agatnst

the praeuring and eounting of illegal

ballots, rather than against fraud while the
election is actually in progress. It 1s our
- opinion-that befure a voter can avail himself
of this special privilege it 1s incumbent
upon him to see that these provisions are
eomplied with, and that failing to so do his
ballot should not be gounted: These provisions
relating to the duties of the authorized
election officers after the receipt of a
properly prepared ballot should be construed
as wers the provisions:of the general elec¢tion
laws in the cases haratafore cited,"

In view of the foregoing, it is our'thought that in Sections

112,020 and 112,
vide only two met

a@, supra, the Leglslature has seen flt teo pro- -

ods by which & qualified voter expecting to be

absent from his county, or who ig prevented from illness or

- physical dissbility from going to the polls et his home preecinct
and voting on election day, mey apply for an absentee ballab,
and eaeh maﬁhad is optional with the voter.

w

1) He may personally appear before the eounty ¢élerk or
other proper officiel charged by law with the duty of furnish-
ing ballots, and make his application, and may bYe furnished :

8 blank upon whish to meke sueh application. In contemplation .
 of the statutes, "in person" means, the person of the elsctor
only, and he is unauthorized to have another pergon appear for
and in his behalf to meke the applieation.

2) The elector mey send his application for an absentee
ballot to the eounty eclerk or other officiasl charged by law
with the duty of furnishing pballots, by first clags mail,

It 18 bellieved that the exaot form of the application thus
mailed is immeterial. An informal letter addressed to the -
proper officlal eontaining a regueat for an absentee ballod,
the applicant!s name and address, and sufficient Information to
satisfy the officer that the applicant is a ‘qualified voter
and entitled to vote an absentee ballot, would be sufflelent.
However, since the statute provides the written appliecation
is to be mailed, we do n-t belleve the application could be
sent to the county clerk or other official by any other means,
such as by the hand of the epplleant!s agent.

' Po hold that the campletad application eould be deliversd
to the county clerk by someone other than the applicant would un-

necessarily open “the door to fraud by affording great opportunities

7=
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for changing the applicati@n in aceordance with the will of
the mesgenger or others, and without the knowledge or consent
of the applicant, Apparently, it was for the purpose of
obviating such occurrences ¢ at the lawmakers enaoted the
statutes providing that the application for abaentee ballot
was to be made in person or by first elass maill,

GONCLUSION

: It is therefore the opinion of this department that when a
qualified slector expects to be absent from his county on eleetion
day, or expects to be prevented, because of lllness or physical
disability from going to the polls and vobting at his home
precinct on election day, he may make applieation to the county
clerk, or other officlal charged by law with the duty of
furnishing ballots, for an absentee ballot, within the time ‘
‘and manner provided by Sections 112,020 and 112.030, RSMo 1949,
Seid application can be made personally by the elector, or he
may make written application by first class mail, but cannob
make or send in such applieaticn by an agent.

: The feregoing opinion, which I hereby approve, was wribten
by my Asslsbant, Paul N, Chitwood.

Yours very truly

John M, Dalton
Attorney General

PNC tmve .0m .



