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PROBATE COuRT:--­
DESIGNATION OF 
SESSIONS IN -­
COURT ~CORDS: 

·-A sessiorl or non-regular ses.sion ~during a term 
is not a session in vacation; sheriff is entitled 
to fees only on days court is in session. Letters 
testamentary may be granted even though t~>OIDilt't 
is not in session. Fees for mailing notices are 
to be remitted to the state. Collections made 
for postage actually expended may be retained by 

·. SHERI}'F' S FEES: 
POST,AGE FEES: r -- , -:---::-·--;-] 

' _. ~ :t.,: 't ~ 

,:3·· ' -··· ~: 
the COUI!1Y • -----------

February 14, 1956 
: ...._. . 
- ! 

HoitC,r&.li:Le~-,--y~litcun J, 
Pro-seoutlng Att-orney 
Johnsfim -County 
Warrensb~g,. Miasouri 

Dear Sir: 

'._:• 

Heuley 
-'-

r 

Your November )0 request for an opinion readS'·:..fJ.S follows:­

une following q11estions have arisen in the· 
mint! -of Jehn H. Mttt:endorf, Probate Judge 
ot JOhnson COUnty; and after disCU&sing 
S4tl1'8 with me he _sU.gge$tS that yoilr opin-
ion be obtained in the immediate future. 

·•I am at this td,ll'l$ theretora requesting 
"t;hat you give ue your- opinion as" regards 
the following matters, all involved with 
~he aew probate code and ·in the event 
that you hav~ rec~ived requests £or simi-
lar opinion$• it 1s my suggestion that 
these questiono.be merely combined with 
th$ o~h_er qu:estions which possibly have 
been propound$d to you for yo-ur opinion. 

"1. Section 472.050 provides that the 
Court shall be open at all reasonable 
hours and that the court may provide 
for the holding of se~siona. Sinee 
the oode makes no mention of terms o£ 
court or-of acts to be performed in 
vacation, where the court is in session 
only one or two days per week, do the 
records of the court show that acts 
perf'ormed on any other day are in vaca-
tion? ·If not shown -as performed in va-
cation, what is the proper designation 
in court records or the days that court 
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Honorable William J. Hen•let_ 

''· , ,, .. 

· -. -· -_ ia .. n.o~-.·in.~ll.-at~i- -· stru~•'uuti.~ tht pre-
rts1c:tn&. o.f' Seot.ton $.7~1$0- -the aherttr ·: · 
~~4~1·-.: tJ.o.o-_·.pe~·<tav tw .at-tel\dtae- · -
eatb. eourt ot. ·:r-~41: .!a :thi.s .... -com ... 

_-_. ute4 ;Qn· the rtu.mtaer::of::<tqs ·ti:utt· -~ . f. G)e~ ·ror t~: ·~--~ion :of PJ"<tbat·e ·. · 
bWiineas· or. on- ·t:~• #~4Jr ot d$1'8 ·that . · 
Court .i.tl: in. •M.alonrf. ·· : · · · 

- -

•a.~ $e~~iQn ·.41a~io.::)~;o~·a~a ··$&tt. · 1)he · · · 

:;:r~o:t~~~:r.-•.:~~r!t:~~::::~s· 
a judpent. purs•t to th:f.s · S:e(rGien,. 
is $UGh ~-Y .c.aitt;ered_··•d e$lolfl1 ·on 
court···reeopd••• Jdq·wh$n, tnt: o~t 
wae in ae-saionf,. U ttot •. wh-at d(lalsna­
tt<>n · · ts _·given to. &ltoh clays · in the cQurt 
xoecorde? 

. •3;. · ~S$.0111on 413 ~0~)- pttovlde$ that 'h~ 
PAbat~ Qourt ot the· -el•J'k ther$)f · •hall 
g'ant· l:ett~rfl .. ·tea,. .. nt~ _or administr:a­
tiorh, }(ay thi$ lC;1f be pel'f'qrm:ed •.n+y on 
th9ee .~:lays wh~ c~rt is in &eQ1on?.If 
tutt., l;lbat designatiQt;. is gi vert to tho1e 
dara_ in court :r~o.~rcts Wh•n ·letters. are­
grant-ed· by the jt.\df$$ or by the clerk 
and court is. no-t·. iri: seasion? 

· "4•· Section 4S.l.$~~ provides that po~t· 
age charges __ o£ $e%"Vitig notices shall be 
e1l~gGd. to the · eetat•. ·, ~s. tb1.$ S\lla; 
wnen_ooll~4t$d,:r~!tted:to·the_D1reetor 
()t lbrvenue With other. p~obate t~~fl or 
is it returned. to the C(')unty which ad­
vaneed the postli.ge chuges originally? 

"Pl_ease gi_ ve _ thit__ _ cr_c _ ur __ t;lonstder*'_ d_ judg­
ment and adVise th. s otf'i<::e at yottr · 
euliest eonvenienc• a,,.:bo )"o"Qr·opin­
ion aa regtU"ds *h-i above que!$tion$+" 
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H:onerable WiJ.l,ialn lt. · HetU:Jley 

lt is· correct that thf.J ··l9l' C~de mak&$ r1o mention of terms, 
stnce the pr-ortsion~r or Section. 48l.O.J0j. RSMo 1'4-9, havt l)e•n 
t>epealed. Although ... the eC!)~ may by rille .P:n>vi4e tor t~e hold~ 
ing·ot se$$ionJ ol court at ·the·regular rec'llr,l'"ing times tor the 

. p\U"pose · Q:t ·he'~1ng. claima; settl~~nts, tllld othtr JDatters,• .rou 
will. note ebat 11No such rt1l-e sbcQ.l prohib:tt the· hearing and de­
t~Jrm1natlon t>t any p:-o.c:eedtng 'bet9re the· eourt at ant· time ·when 
neeesaary 1)o pr$m()te the· inda ot justice." Therefore, at $1-Y 
ti.me the ~o.U!'t be-.x"a a mauter" . it i$ in seeiJion · whether qr tt<at 
it.be On 8. ·dty· ()ther th~ Gne S$t uitie by me for "the hdld­
ing of aeau.d.ona * * * at regular recurring times * * *. rt 

. " ' ' -. . _ ... 

lt ~- tru.e that the term "session" nox-mally means that 
period tlhen the court is s:ltting for the t~..-n•aetion of busi­
n•s~ during a terlll• · . However, since. therE~ are no terms the:re 
CM be no iivaaaticn. 1' 

ttVacatt:on• has b$efi held to mean the period between t$rms 
and n. ot the. mer~ irtterval ... ·.durin8· a '\ierm. ···•· · w.. b~n · it is not· in ... se. s­
s:t..on. See Warn\7r v. Donahue, 99 Mo. App. 37, 11! c. 44 1 72 s.w. 
492 and <;ases cit~d. Ceneequently, the court t>ecorda slu>'U.ld 
not show that the court sat during· vacation Jlterely beeause 
court was held.Oil s&me day c:>ther than the ones set aside tor 
the •regular" ses$ions. 

It 13 suggestedthat the reeords merely show that the 
court was ctin aeasion.n 

On your question regarding Section 57.200, it is suggested 
that the sheriff cannot "attend court" if no Se$s:lon is held.· 
The mere statement that "the court shall be open for business," 
merely means that the of£icQ shall be open. The eourt might · 
very well not be sl.:tting as a"court." The sheriff's attendWJ,ce 
might not be requ$sted. The sheriff is entitled to $3.00 tor 
attending court, as provided for in Section '57 .-280, only when 
the court is in se11sion, and then only when r~Hlliested by the 
judge, · See. in thi$ regard, the attached opinion to H6norable 
John A. Eversole, ,1roseeuting Attorney, Washington County, dated 
January .l, 1947• 

Turning to the question in the paragraph y-ou have labeled 
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Hono:rable William J. Hen$ley 

No* 2, it is noted that the powers .. of· the <:+erk, enJlD1erai;ed in 
paragaphs 1 and 2 of Secti® 4?2.070,. ·v.-~.M~s·.:t·l9f5.; are · 
on~s that may be P!'rfol'1tle-d a~ jtl'f 'ttme~·. Par~gh No4> J. be­
aides. proViding "·th4t the ~~erk ·ll•Y - atl'd · ltfln~ tnatte:rs 
not qQntested• . $.1. rou m$ntton, .U:eo proVides ~i:e- th• judge 
perm! ts the o-1.-~kt-s 8eQr4s, decr.es· or ju.dgmente ttl at._nd tliey 
shall "have the $.,ne ette~t at tt .,_.d, by the :Judge~« . In $t~ 
£e~_t:1 .. _ t. h.;en·· ._; t_·.ll. ·~.--· .. cl~k. s·1_te .t .. o.r ~ .. ··e··· ... ju .. ·. d. ge_ wben·. · ie ·.··-~-... · · ... anti .. .tlft_·.·­
iii~ s matte~$~ When he so·st1us·tt may be CMI~d th~t 
co~fa tn $taste. The •dE~aicnation· gi""ven ·to· :iJueh <lays • ·1n 
the court records•• Qould l'Je the e4nie · as· st.tggested in our an;wer 
·to the same q,u~ur~ton raised ~ )ro~ parava~h. No~ 1. 

·Your first ~st:tan in p;.ragra.ph_No, .l, .regarding the. 
gr-.n.· ting. of_ let_ t_· e%'\ ... : •. test_ .am_ ent_ttr'Y'_ ... _or __ · o_· .. r . 4dld .. · niatra,. :ti:On • .. is. "M. a,y 
this act be p•rf'orm.,.d only on thoae days whell the cQurt is 111 . 
session?• In q:\W op#.nion.·t:he·oc;ru.rtts authorit'y_ia·not limited 
to su.e'h 4-ays. ~t · is &U(Sifi!Jtetil hOl!feve~, that, if notwtth.~tandi~g · 
our opinion, the co~ feels eUl.pEtlled. tio make ·some insertion · 
that it show only t~at the court waif •in · sessiQn •• · It certainly 
does not haV$ to sh.. "in re~ar aesaiontt 81ld, u m..mtioned 
above, should no't $hQW "in vacation•" ·· ' 

In answer to your- question in parQ.~£raph No~· 41. w• note that 
you speak of· ttpostage eliarge$:, 11 as mentioned in. pa.raigrtA.Ph 2 o£ 
Section 463,582~ but also spejlk of •other probate fees" as though 
the postage charg-es nrl.ght ·be called .. .f'eea. We do not believe that 
th$Y are one and· the a,ame! - As to the I'eeis p.l"f)Vided · for in para­
graph l_of Section J.t.S)f~g~'.· in_. t. he ajlinion. o_.r thizs office the 
fees should be a.co9un.ted fqr and remitted to the d~partment o£ 
revenue the same u ·all f'ee~ prc:wi4ed for .in. $ection 4f13· .;sao, 
and under the s•e p·~~ovi$i()ns t'egat'ding ac~O'L\i\t:f.ng .-nd remitting 
as are eont.dn.&d in. that $ecti'On~ · HOW$ver, in our·opiniort, the 
postage char_ .· g.· es a,Q menti. o_ ned. in P_ aragr!tPh 2 of 1.,.8). 582 a:t'e "n~t 
tees in the same sensce as are those: provide4 for in paragraph 1 
of' this secti~n and. in Seeticm 48.3 ,sso. !t ·will be noticed t&;lt 
fee charges are mad~. :fo~ servi·ces · J>er.formed! The PGE¥tage charge; 
is not made for eervi.ce performed,· but is made for the purpose 
of obtaining reimburtlement from the estate of expendi tlU"es · 



HOnOrable Wil.:Lt.a.m J. Hensley 

.· . t,q~tt~ly made • from. eoun:ty tund:s.. NowheJte do the sta,utes p~­

. · ride tor di'ri.tion ot · tee• coll•qt~d . by t~e •tate . and , the eol.Ul-
.· · t'J,,· but since 'tlle •11Ult · eolJ..-.9-ted · frqln the ••~ate EJ>r poa~_. 

11Jt*r-ges i~eurrt¥¢ by tho ·oltWk ls not, a ·.r" ·and, slnce ~-·.stat ... 
V:t.;• te .Jilen,'t on 'Ch' <U.spositi.on. ot ·aueh pc>atqe chargea:t we . 
·thtnk th' ~~ ahou.l.d be retained in the COUnty which expenc:l• 
ita own fu.t1ds 1n the· fi.rat 1n1'tpce. 

In the opi.n1cm 91:.thts·ott1t:e·tn•·wobat• e(I)Wt reco~a 
ttr •••,eic>.na oth.er than thot~ set aaidtt fer repl.At sessions 
-.hould ~Jhow onlY that the eourt was •in •••non1 tt and should . 
not· .. show that the col.lU"t act ted in ·*fYa.eatiort.0J tnat a sheriff 
te, tmtit;le<l to· t••• tw •ttend~ . coul"t only on · the dAYs'. ¢0'U.i:'t 

. i• .. in · s&$$1ort · ~d wb,entl'~fifted ·by ~he ~~urt; thlt the pro-
~at.• court ··tnar be 11j.n tJ'iS~il1~~· Wl+•n the <;l:$f'k $11ia £o~ tb:e judge& 
~t tht cot:U"t or· elerk may gr4nt let:-te:ra t\l$tamertta.n w1 thou:t 
bei. !lJ. ·. ••i.n aes$1011•: . tha;t th~ f'e.ee. eo.·· .··lleot. ed .pt.tr .. · .. ·.suan't t .. ·. o .P•~ .. a:~ 
~apli l or sec'tion 463 .,sa, v.4.,l4.s.; 19$S, $bf1u.l.d be relllii,tt~ul · . 
t:o 'the departaent r~t. r-evenue; ·that the po•tqe · chugea <X>Uecte~ 
})Urslla1lt to the proVisi<m.s ot paragraph 2 e£ ·sE~~.ctlO!\ 483.$8! 
pould be retained by th• countr• 

1fbe foregoing opinion, whi()h I hereby approve, was pre• 
pared by my a.s#iatant, Russell s. Noblet. 

RSN:lc 

l enclosure 

Very truly youra 

John. M. Dalt<>n 
Attorney Gene:t-al 
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