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‘An d11legal sale of 1ntoxicating'izduo¥ to a minor by

an ‘agent with the knowledge and consent of the licensee

LIABILITY:- renders the licensee as well as the agent llable.
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October 15,v1956

Honorable William J, OGeekie
Prosecuting Attorney

City of Bt, Louis =
Muniecipal Courts Building
8t. Louis, Missouri

Dear Mr. Geeliie:

This is in reply to & request for an opinion of this office,

which request is &s Follows:

"I respectfully request the opinion of your
office as to the feagibility of 'Issuing an

Information' and obtaining & conviction from

the following set of faots:

"1, The Police Department of the Gity of
8t. Louis makes en srrest in a liquor li-
censed establishment after observing en
agent or employee of the licensee sell,
give sway, vend, or otherwise supply in~
toxicating liquor %o a minor, While thie
offense wag taking place the lloensee vas
on the premisés bub in no way assisted or
participated in the offense., Only infore
mation available was the fact that the
licensee was prasent at the time of the
sale, The agent or employee does make
the statement that the licensee has given
instruotions not to sell to minors, Now
both the employee and the llcensee are
*booked, ! 'Bale of Liquor to Minora,'
Violation of State Statute Sec, 311,310,
and are released on bond. Question in
our mind is, under existing Missourli Law,
can the licénsee be prosecuted and a ocone-
viction sustained? '
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“2, S8ame set of facts bu&ogo a little fare
ther, At the time of the offense the licensee
1s not even on the premiges, At a later time

- and maybe at an even later date the licensee

is arrested for violetlon of 8tate statu&e
311,310 and r&lnaaed on banﬁ»’ o

"Bonds are rteurnahla An bazh enumaratad.tno
stances and ‘disposition must be made on the
appliﬁatiun for'an Inravmaﬁien by this art&oe.

"A yésearéh of the law by this oxtiae has not
: nlearl ‘pesolved thi

is question, This office
has not beed eble to find any recent case law
or exinttng(ﬂea%e S8tatutes which make a Prine

riminally liable for ‘the acts of his
age ommitted without his lmowledge or ocons
sent, - This office has been following this.
X Rule &a.j tghat the Principal een-

' a1ly liable for the aeta or
hie agent eummitteﬁ without his knowledge or
congent,' * This being a General Rule of Law,
there may be specific instances under the
liquor Btatutes whereby the 'General Rule'
does nuﬁ»appiy. ir ac, pleasa adviae, ‘

"Oheeking the origin of saatian 1he 310,Rw8

Mo, 1949 back through the year 1889, we find

that the Revised Statutes of Missouri in the

year 1889 definitely established criminal
liability on the part of a dramshop keeper.
for the sale of Intoxicating Idquor to a
minor when the sale was made by the ent

of the dramshop keeper, Case law on .
soction of the Statute is dontained 1n Stats
- vs = MoCancs, 110 Mo, 308, states that an

indictment under this particulsr section anly J..f_'

establishes & prima facie oase, which may be
rebutted by competent tesﬁimeny. :

"The law in effect in the year 1889 was def1~ '

nitely olesr = a licensse could be indicted
for the criminal aets of his agent, The State

 Btatutes of the year 1889 were subsequently

changed and the R.8. of Mo. 1919, Section

- 6527, state that the dramshop keeper shall .

not 'suffer! intoxiceting liquor to be gold
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ta & u&mz‘, Later wm the Btatute was
_,_ﬁiﬁ 939' .8.. ltm mﬁm B85

. 5 to be sold
. inors M e come to
governing Statute, Beot
3, Mo. 19#,;, mm is no reference
R loenges being oriminaily 1iable for
mmua#mgagﬁnk, mm on of the
word m {'nar‘na mnnt&ﬁa of the words

¢ quote your en’ﬁf“ zattar hérein as that portion of your
laiﬂm' which fanws qmamam one anﬁ two gra.emeany answers
your questions.

The statute to which you mfem Eeaiman 311.316 R8N0 19&9,
is in pert &B follows:

"Any licensee under thias 'f‘_,;_;jf“tsaw. or hie em~
ployee, who shall gell, vend, give away o¥
otherwise supply eny meﬁmeamm liquor in
tity whatscever to anx ge rgon undér
the age of twenty-one # ghall ba
deamgd guilty of a miademeanar; mpmvtded.

-~

The anamrs to your wﬁﬁm’w depend entimly upon whether
or not the sale was made with the ktwwlsase and consent of the
licensee, We are, therefore, sssuming, in addition to the facts
stated in question No. 1, that the sa f:e was made with the knowl=
edge and consent of the licensee.

We £ind nothing in the present Missouri Liquor Law wm.eh
taﬁ; this case out of the general rule of lsm as stated in your
letter,
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The general rule of law is well stam in 18 eur.a., Pe
387, par. ﬁ?l, which in part is as faxzawua |
"Where a violation M.‘ the 1 uor laws, such
a.a an_allam_um ftud or made

, X 3#0&:* attention to #h& cane affﬁ of emmbn v,

Mo, App., 227 68U 64l, where the g 1 yule is pro-
nounced that an illegal sale by an sgent with the knowledge and
gonsent of the ﬁﬁ‘iﬂﬁi al meakes the ) mmiyal as well ng the agent
1liable. In ﬁhia:easa, % 1.&.»6#§£2}, the Court said:

#l2,3] Aside from thie mz—*-i;:mmvaz-,
%;hmk* th&za,m _a _aaae mads L£rom mw tha

'mnplgyué »ﬁf’”tme defeadam and wi T
knowledge and consent, and that mﬁh sa.le o
was in law the defendant's act, And this

isgue of whether the liquor ﬂazd, vap dew
Mndant'a pmmm amt the aalﬁ made with
spacifically mrelud&d in

The pmseeu‘hiun ia &my ai’ semmm.a Vs &aelcaan, gupra, wae
for violation of a loeal upbtion ordinance; however, the same
prineipie of mw spplieg to the facts mamd a.nd gasumed herein.

Our anawer to gaur questions oné and two, with the addition~
al assumed fact of "knowledge and consen 1 the part of the
1icensee, is that a licensee could be prosesuted and a conviction
sustained for i;he aala af i.msaxiaahing qur to & minor.,

5 nemszﬁ ON

It is, tharef:am. the opinion of *ah.is office that an illegal
sale of in oxica'bing 1:Lquar made to & mixwr b‘y an agent with the
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lmowledge and conaent of ﬁha nmsee mmlam bhe mcenm aa
- well as eha aaani; liabie

'I.‘he ﬂnmgai apin&on muh I hamby appz-we was pmpawd
by my Assiastant, } vaw:'e ¢. Huston, ’

~ Yours very ferual:s'»

~ John M, Dalton
- Attorney General



