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ORIMINAL LAW: 
FALSE PRETENSES: 

No o.onviction can be obtained under Secti6n·.56lo4.50, 
RSM0 1949, for giving a check on a bank in which there 
is no account for a past due debto Conviction can 
be had under Sec.tiom 56lo460, RSMo 1949, and 561.4-70, 
RSMo 1949, for giving a check on a bank in which the 
maker has no account. · 

October 19, 1956 

Be>nor~blf! B•nJamtn J. Fl:'&Doka 
,A.ast•tlllnt Prosecuting Attorney 
G*'e .• ne OoWttJ 
·SJ) .. ~f1el.ci; J;I!ssouri 

Dear· Mr • ·Fra.noka r 

Fl LED 

.SJ 
Th1a is in reply to fOUl' reQ;uest for an opinion which reads 

as tollowaa 

"Th1a of't1ae has reoen·cly been confronted 
with a series of problems concerning the 
giving o:f' no a,ooount oheoks in :payment ot 
debts. We would greatly·appreoia.te an 
·opinion rrom yo~ office . concerning the 
a..x>plioat1ona _o-f 8eot1on .$61.4$0 and Section · 
5bl.460, R.s. Mo. 49, in the following oases. 

"Does s·eotion .$61.4$0 apply to a no account 
check given for: a· debt due? Does $61.450 apply 
'(»o a. oheolt given for a past due debt? vie note 
that Section 56~.14.50 applies to the obtaining 
of any 'propert7 or valuable thingt while 
Section .$61.460app;t1es to the procuring of 
tany article or thins ot·value C>r for the pay­
ment of any pa•.t due debt or obligation•. 

nin case charges (;)an not b• filed in the above 
two instances against a person giving a no 
account check under Section $61.4~0, can they 
be filedu.nder Section 561.460? 

"Also, ·in oases where a no account check is given 
in violation of Section 561.450 extenuating 
oircu.mstanoes indicate that the penalty provided 
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~4e:v seotton $63.~460 w~tQ.d b' __ m.o:r• •PP~op:ri._,t• 
•r oM~e•• be tU•4 ~d•r. se~t$.on S6l~46o~tt 

"f~~ tl~at t\1iflls.tt.on ~~' ••t4et~ 9r ~ot Sect~o~ S6l.4SO, RSMo 

::~£Io:rr!1::r:to:J\:,•::::r::·~;;~~~$tlr:n.;•~oil!:!: &te~ - The 

«ave17 P9Pa(;l~ wl\9 1· with the l~ten.t to oheat 
$.f44 . d.e:tJ'•~d, th-.U: •'QtJai~ or att•empt 

- t'bti.!.l\1 . tr,OB1 •rq t11h•~ o~ 
_- j\t1r _ uney, prop•~itJ- ~r · -~~~~~~~~!P~ 

'b.t ~•n• o~ _ bf ue. --~ ~ 
. •~ t•l•«t. ~4 · h.$"'4'\U.tnt _ . - on, ~ • • * · --~_'bt-meW::~:~·wu•• ~r ___ -- t•1•• or;bog\14 · 

()l\t•k or 'bf :ntta~l,>,tt ;. @etk @alm., With intent 
to. chJa,t a."d d.tt~i'\td• tn · a bEU$ tn whioh the 
~-.,.e:r of t~• ob.•o~ 1tn&\tJ he hae ~o funds * * -.. _ 
•nal~ b• detml4!14 ;tt.il.'y ot a. telon)" and upon . 
e~;Aviot~on -tn~..-;r bf>" p~1shed, by-_1tqr1sonm:e~t 
11':\ ~h~ st,a.te _ ptnt~f)~t1arw ,~_'? a. tHtrm· n()t exceed-': 
tM Ieven f*'~;'S • .. .- {U'~d4~Jee!));ling otll'S • ) . 

, ·_ : .. . ' ,'. .. . , .· ' ; . . ·~ ;; . . .. . . . I ~ 

._ _ It l4ll '\).·note(! w.~· tn. athtttlon tQ n10ney and proper:try an 
ot~ena~ ma-:r b• .. c>diami~ted b:f·._'th• o:btent3.on t>t m.onef nor .. valuable 
th1qg· wha1qitf:4t.~~tl ;t:t 't• tlb.~\tiht. tll.6\t a·lne·• · ptllt\1 _ atatu.t•e are 
stri'tUJl.f •~-~-~"'~ed t~ tb;o. l!)_t·•~t$;t ot dett•dal\ttJ 1n ot>imJ.naJ. .,ases 
th~t t-~ !~ii·~r-tat!cm .1)f 0 v$1'Wlb1e t~ne; Wbatevsrtt mit;ht ~ot be 
t1'~t$ltq a> '<lebt · dA• _ •tnee _ t~• ·•t-a1il18 of c.u~ed1 to:r:- ·and debtor remains 
WlQhfil.n~£•4 by th• Pt1A$1age O:t the ·ttol'.tib,less ~per. · · · 

• t . ' - • • ., '. i 

1 

· ll'~·~~ch ~- f.l1-<l~oa•.l the ¢~~· ct state v. l{ack, {Mo. App.) 
2~4 s,w~ 842" 1.rt. whJ:.~ll oonv:~Q,i«D~ wa.s so~P.t Ul\der Seot!,on · ;3$.$.3~ RSl~o 
l9l9. ftie oaf!$ s)lo_w$ .t®,t the ae~tio.n ~a a.men:d.ed in 192$ to inolude 
the. tol;Qwins wo~~s 119';1." te~ th• !lQ,fm&l)t ot a.ny past•du~ debt or 
ot~er ~b:L~e;~t.t.on. P+ whata~oeve~ r·~m o~ navure or who tor any other 
l>urPos•~'"_-:·_· __ -?JU•_._olte_.ok __ J.A q_u_ :tst~o~ in_-·~_ t __ -bi_at __ -___ e_ase- w_ a a g1v_en in patr®:nt 
for a ~•pa.at~(\u,e .d.ebt." 1!:11• oourt. then e1d:d, l,.e. 842t 

. l ' .' . ' : ; ' • 

"Whilst under stetS..on l.$$3, Revised Statutes 
ot Mts&quri 1919, tb,e giving of a ohoak with 
~t\te~t to· de~raud .is made a,. m.t•demeanor 1 · ~nd 
s•atio~·-:sS$4. p;revlde$_·thlll.t, -~•• aga~st the 
ritl\ker · or dr~w•i' thel?$Of~~ the mald.ng, drawing~ 

. -"' 
·-
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u.t1;let-1ng or deltv•Plf:J& or ll. Oheol(# ilratt or 
ox-4•r, paJll18nt of Wh1$h 1a retuat:e<! ·bf the . 

· ~awee, · sba.ll bt pt:-1• t•oJ.e evt.•• ot 
Lntent to detl"aua an4 ot. kl\ot~l•cla• · rd . .l.n$.\U'f1• 
otent; funds ·.11'1, •ti. ef;'•dtt y,1-, eUOl,l .. b~ or 
Othe~ deposi.ta:ry·, * * * :* 1f"l:. rat·;. ll,~j10~ t~ . · . 
a.t.·t1~.· ·. tt ... vel:y. •.PP· ·.:••~•. tn ~· •.••'.· •.•.··a· .. ~e,ao,, atld• 
1n tact ts oon4er!le4 b;r ~he a,·at;•·¥ t~t the · 
clu••k in qu~ustion na given j,~ pafla4i'~t. o~ a . 
pt..•'·~ufl. acot>unt, .. th$ ~~- t&4S.e ·•••~. ~s oy(fr• 
com.,and 1~ m.u•~ \'He. ~eu1, . .ta: .. :: ... ~·t;er •t l.&WI 
tlle.t plaintt'tt·, ~'flila c>bvalr.;4 ~• ... nc •ll the. 
•~•ngth ot this ohetk, ~oUJ.d. ltO'l ••• held •• ·. 
tor having 11.1aued. ·•h• o:Q;eok 11.ttb intent to dt• 
flt'aud. 

"Xt ms:y be well to no1;e that· cae•a ln which 
ob.ec.ka, a.re now given tor the I&'Ttile!lt of any 
;past.,due debt . tall within t},l;e ptu-vitnr of our 
bad ~heok etatute, tor th,e L$giflltlture has 
a.mtmd:ed seotton ).$_$). so that it now p~ov1des 
thatt . 

**************** 
Section J$.53; m.ent1Qned.abov-&, as eb.a11ged is now Section $61.4,60, 

RSMo 1949.. It sh{l;ul.4 be :reoogntzed thttt Section 561.460 is new a.ppli• 
oa.ble to paat .... due debts e..iu'l, therefoxoe, would. apply to a debt due 1 · 

s1noe the Leglslature has spelled it out f.n ho um.i:;trtain term~f 'il'i the 
192.5 amendnient. ;J:t will . be noted that. tlhe, •flcmendment, ae 1 t li'1.UJ made, 
added further qwa.iit'1elilt1ons to w~t form&l"lJ" had been plainly .,with 
intent to det'1"8.Ud. n When this a:m.endmfiUlt was made, long after the 
enactment of S~ctJ.on 561.lt$61 supZ"a,: 1n~u1re4. about here,· the pay• 
lll$nt of any past~due debt wa.s ino1Ud$d as well as the word-s. already 
contained thCJr-•in, "&117 e.r1»10.le ·or th1~ ·of value. u In a.ccor&uioe 
with tlUt rul•a fo'r the tatt~rpretat1on ot t;ttatu.tee in regard to 
orimtnal offenses, there oou:J.ct be no diat1ngu1shment between the 
ulti~te meaning e>f the phra·aea "any arb~ole or thing of value and 

iliny valu.a\11·• thing Wl:ui.teve,... 11 It is believed that the inclusion 
of the .words in regard .. to the payment ot past•due debts was re.ilo 
cognition by th$ Legi&~atUPe, in l!eepittg Wi tll the Rack oase above 
cited, that tlu~re was notliiiE obtained by the issuance of the check 
1n the parment o.t a paat•du.e debt titS th• debt remained due. It is, 
therefore, thought tbat the state:ment.1n the ls.ck case, in regard 
to the former wording of th& section (561.!¥60), woUld be eqUa.lly 
applioable to. Section ,$61.4$0, as that latter section now stands. 



,-

·In the -m&'~ter·· o.f Stl'tJ v. 'W1ll.a%"d,· l09 Mo• ·#4.a,· 19 s.w. 169, at 
l.'e. Mo• 247 1 in-regard to a ~h•.Ok ·g1ven·,_the ·-~ ... s~_;.~f 

: • I < ' • • • • - • ·: :--•• 1 .~ t • • 

n.lfo-v tt :uw.et be. o-onoe_ded tliJ.lt· oartwtght was 
not ·1n4®'8<1 'to-~~ w!tb h~a·. }Jco•••e•lon Qr 

· ' :~•t::~h;:k~~·if1::=d:n:,:rur:b:~'.~:::oe · 
uufi'll• ·volctt.r.llJ''.n,nded.·c~edlfr.to· tefend:•· 
.a.n.~--t~t>m t:n~•clg 1;(> ·satdr~· attd ·4el4;veJ~ed and 
o~&td ·the · g'Ood.•·· ·to· cleten48.ri'b . dn i;b.e f'trm boU,et, 
without·· reeel v1~ ap.J.· •that> p~~· ·or agl"eem.~nt 
trom d&.taliMnt ~•pt to ,pay tor tll;emat that ._ ttme. :;: . . ' . . . . ' 

.:· .. : ' 

"TM e;ivJ;:ng ot ~e cbeok on SatlU-d&y 'had nothing 
to do w~'th obvtd.rU.na ··these goods •. !they had alreadJ 
be•n delivert;td ·*o d.et'•ndant, ~nd bf no Bort ot 
!ictlon ~an th~Ytx-ansacti.on of Sat\11'4A"f be made 
to x-•late ba,c:k1 \ S.nd make a.n.· ordtna.n sale on a. 
credit, obtain•d by no :false ~retense, or 'trick 
or other *oo!lf1~nce game,• a er1Il'J.$. It would 
be pur•ly' ·~rt e6,f4t. :f'~o.:ce: ..,, 

';:-... ' 

. It ia f'elt that the tot"tegt;~ing very evid~ntl7 reveals the problem 
1nvol v:ed here and is a diifect an•w•r to it. .A oheok upon a bank in 
'Which the maker h&a no tui.4s given tor an ae~ount du.e woU.ld app$ar 
to be 1Ulal$gous to. the si:iua'tlon prea~nt~d ·.ltl the above .case~.- . ~he 
q,uestion is not onlJ pre·a4nted by such fl. :!Jitqa tion as to the eon.;,. 
sideratJ.on for the obeok,;t aJ.so~nvolves fraud and deceit anci the 
1natr1llllental1ty of the de~f!Jit, Which' 1nduoe.d the exw~ctant payee to 
part with th~ '•money, property, or valuable thing. 1 · 

,. -~ . 

ft is believed that :~he term false pret~nses describes the 
element of the offense m.~tioned above and it., o'f course. must be 
a reliance upon the t:ruth ~of.· 1jJ;l.e ta.lse pretenses that ~a.~sed the 
parting With the valu.ablo Jthinslt ·· · 

' ~.:- . ' 
f 

In the oa.se of State ,;vs. Mullins, 237 s ... w. $02, l.c. )04, the 
s~preme 001lt't of Missol.U'i :.saidJ 

. ,. 

"(4) III, It m.rt1.:{ be urge(\ t-hat· pre'*entatton 
ot a check drallll on the. tiank was pJjima f_acie 
a repreaentat:tod th4t the defendant hAd funds 
there. The Leg_4slatu:re of 1917 (Aats 1917 1 
P• 244) passed ~ act inco-rporated in the statrq,tes 
of 1919 as se·ot~r;ms J$.53 and 3.554. Section .)$$,3 
relates to the ~:t'fense o:f drawing a bogus check 
or checks upon a bank w! th insuf'f'iC:ient funds 

-4-
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It ts, th•~•••• .. .,_ .. opt.~.- ;t ttnta ttttoe --t a per$~ 
4'QtlO' )e eOJtvtot•~ •«•• s~eJIUa $61.4SQ; llSMt 1949-, tor alvtaa 
a •h.~ •n • Qllk. •~ Wll.to& U hH no ao:oou.nt tot: • 4t~tbt et.u• • 

Xt ta t\#'~ ill• J opi~• tiJt tb4• ottl.o• ••• a oonvlot;ton 
te be M-4 l.Utd•r t•• td.s4e*.UUQ! ·•••tt•n• $61•4.60 a.a« S61.41Q. I.SJtt 
194t, Cl$atllst a J!l't•on. lfh6· sa.ve• A, •hefl.k "POl\ .., ·~ .. ill whl•h ht ••• 
n, ao;o-ouat •P•n W.a ~vttlg bt• cl•• J;,opt.- ••toe ua4•J- $it1Hn 
$61.470, lUlK4J 1949• . 

.. . The t .. •going . i)plnton, Whioa ,t he:tteb;r aunve, was p)rf),.J.'CJ4 bf 
lttl •••1etant, Hr. lame• w. ,.,.,.ts·~ 

JWF:mw 

·John M. D&lto11 
Att.,ft&J GeDtlral 


