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CIGARETTE TAX: 
ACTION BY . THE . 
DEPARTMENT OF 

NUE· 

. i •.:, 
f . 
Representatives of the cigarette tax division 

""'"~:· -··· :..,. -;J·Io 

Fl LED_ 

should make estimates of the tax and penalties 
due against a seller of unstamped cigarettes 
when the seller is known, and against the re­
tailer when the seller is unknown. 

March 16, 1956 

. . You recen:tly •~ted. rour req,ueat l6r an opi1'11on ot this 
ot£1ce aa·tollowat 

•Senate JltU )Jl, 68th General •••t\mlbly, 
$e(Jt;i• 6, Pa.l"Q.ra·p.· :hs 1, a ad -'.·••. pro• 
vtd•s •u•natn· penaltie.s tol· tailu.re to 
propttrlr· st•P ci.garett.e package• tor 
sale. ·· · · 

.,leas• gtv• .. an opinion •• to thfl 
proeedunt ·a rttp~tuent-.ti ve ot t'hia de• partmen' ahotlld use when he diat:overs 
ciga,rett4as tor . aale in a retatl· ••t;ab· 
lishlaent •. it oigas-ette tax stamPS have 
not beet\ atfb:ed. to packas••·• 

$eotion S of the Act, l4.9.0SO. 195S Ouatul.ative Supple .... 
ment1 ~to~ R.$.1 reqUires that the retailer keep recorda 
show1ng the sutts·made e,nd the commodi~iea received. 

Section 9, ~49,090, 19~5 Cutnulative $upplement, re'41~irea 
him to permit the repl'eaentative ot your department t:O •xam-
1ne his records, pape~s, tiles and equipment. 

It will be presum$d1 therefore, that your question is 
directed toward the situations \ihen the r-etailers r•fuse eueh 
permisaion. Seetion UJ.,.060 provides that a penalty, to be 
in the same amount a.s the tax, shall be •assessed and col­
lected • • • a$ sales taxes are oolle.oted," when the person 
who is required to do so f'aila to attix the s'tamPB• 

. . . 

Section 144.23:0., RSMo 1949, pt~vides authority to esti­
mate the amount or .sales tax whenever a taxpayer fails or 
refuses to make the ·proper returns. 



. ' 

Honorable Frank Blankenahip 

We can find no authority, eithel" sp~Jcifieally in tht e:tg­
aret'te tax act or geuexouly, in other act.,. that gives tht reP-· 
reaentatii ve ot th4!t tu depa.rtm.ent the authority to •••oh \he 
pnmts•s ot the ret.Ul•r in order to det«mn:l.ne the nwall•r tf 
u.s tamped cd.aar•. ttea on band. , if' . thE! retaile. r retu.&. •• '-.· erra1. •­
•ion to exa.adne llis atock ~d records ancl equipment. It. 'there-
tore. aeea neo••••rJ tor th• rep:reeentative to make an ••'1'"' 
mate of $Ueh pounta so •• to det$rad.ne t.he amount O't the tax 
.n<l the penaltr. · 

It &ppeara noa ~he we:n:iing ot: paragraph 1 ot Section 
l.la-9.060 ol the cigarette tax act that it was O()ntemplate4 that 
both the tax on the et~ttea and the penalty are to be col­
lected. ••• 1ales taxea are eollected., • 'ftds • we think la tQ 
be the. pr-.ctiQ$ when that tax has uot been •paid by atfWng 
stamps" at the time ot . the ortp.nal &'ale in this state,. •• is 
provtc:lecl by paragraph 2 of Section 2 ot .the Ac't• now 14.9.020, 
19SJ e~ulative Supplement. 

Th.e prooedure we have suggeasted .above would be 'PP'l.i cable, 
ot oolU'se, i:f the retatlsr ha~ on.·hand cigarettes not purchased 
in tb1s state and in the. situations when he h-.d purehased them 
within the state ancl :retuaes to give the repr~u•entative the in-
tonaatlon as to how many anEI from whom purchaaed. . 

When the identitieation of the person who first. tJells the 
eiglilrettes can be determined, the tax and the penalty can be 
"assessed and collected" from him "as sales taxes are collect­
ed.• You will note that paragrapb l ot Section 149.060 states 
that the penalty shall be assessed and collected against "Any 
person wbo tails to attix the stamps w1 thin the time and JQn­
ner required of him by th1e act * * •·" And, as mentioned 
abo'\1'~ 1 the time that 1s set is the time o~ the original sale 
in trua stat-e. 

OONCLUSJ;ON 
, . I . , 

It is, therefore, the conclusion of this department: · 
(1) that the representative of the division o£ collection, 
Departm.ent.ot Revenue, upon discovering upon the premises 
ot a retailer cigarettes to which no stamps have been a£.­
.f'ixed, should attempt to detennine the seller of sueb.oig­
arettes and attempt to deteJ"mine the amount the retailer has 
on hand. Following the acquisition of such information, the 



'P pd p-.a~ty lfhou.ld be •••ea••• Q4l.,et tb• tell.'tl" ae •ll 
.tet~N1tt" ••lea tax•• ,ana · ass••••di (IJ. , ttltat •hentver the 
•.•ll•.:r ot t.h. e c:l...,..,tea tatU'l. · ot .b• dtt·e**in. •d.1 euea. ••t~ted 
tfJc!: ad p~al ty lhould be aaa:eaaed e,nd eolleo'ted aott~.st and 
tto• tm• r••ailer. : 

. , .. fhe f, .. ·.·.o~e .. pt. ..·· ns opii¢on. *.. whi·~.ll I herebY •pprove, was p..-e• 
pared by ray aest•tan\. luasell s. Noblet. · 

RSN:lc 

John M. Dalton 
Attomey O.aeral 


