




Honorable G. Hubert Bates 

and payment of the deposits on demand ot the 
state treasurer authorized by warrants of t he 
atate auditor, No duty shall be imposed on 
the state treasurer by law Which 18 not related 
to the receiftt, cus tody and disbursement of 
state fund"B. ' 

You first inquire upon what date will the newly adopted 
amendment become etfeot1 ve . There is nothing in the &IHndment 
that indicates that it was the les1alat1ve intent that the effec­
tive date of said amendment shall be counter to the present con­
stitutional amendment provi ding for the effective date of all 
amendments proposed by the General Assembly namely, section 2 (b) 
Article XII, Constitution ot which readss 

11 All amendments proposed by the General Assem­
bly or by the initiative shall be submitted to 
t he electors for their approval or rejection 
by off1.o1al ballot t i tle as may be provided by 
law, on a aeparato ballot without party designa­
t i on, at the goneral election, or at a 

e l ection called by t he governor prior 
thereto, at which he may subm1 t any of t he amend­
ments . No such proposed amenCbent shall contain 
more than one amended and reviaed article of t his 
Constitution, or one new arti cle •ff1ich shall not 
contain more than one subject and matters pro­
perly connected therewith . I f possible, each 
proposed amendment shell be published O.tlce a 
week for two consecutive weeks in two newspapers 
of diff erent {)Oli tical J:ai t h in eac11 county, the 
last publi cati on to be not more than thil""t y 
lea$ t han fifteen days next preceding the elec­
t"ion. I f t here be but one nellGpaper in ttnY coun­
ty, publication ror four consecutive weeks shall 
be If a ma orit ot the votes cast thereon 
is in favor o any amendlrien e same s - . e 
effec£ a£ the end of after tne e!eo­
€fon . MOre €han one amen ent at the same elec­
n'Oii shall be so oubm.1tted as to the elec­
tora to vot e on each emendment separately • . , 

(Underacoring ours.) 

Th.e next to last sentence 1n the atlendment that we 
have underscored clearly fixes the effecti ve date or any such 
amendment, which is, that i t shall take effect at the end ot thirty 
days after the election. The election was held on November 6, 1956, 
therefore, in view of the foregoing oonnt i t ut ional amendment the 
effective date of said amcndr.lent Will be thirty days after November 
6, 1956 . 
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Honorable G. Hubel"t Bates 

It now becomes necessar.1 to determine if satd cQnatitut1ona1 
amendment adopted on November 61 1956, is aelt-ex~~ut1ng or does 
it require an enabl ing act of the Legislature to carry out the 
provisions thereof. 

The well-established and controlling t;)rinoiple of law in 
determining 1£ a constitutional amendment 1s self-executing, 1s 
whether said: amendment can become etfeoti ve w1 thout the aid or 
legislation. In State ex 1nt . McK1 ttz-1ok v. Wymore, 119 s. W. 2d 
941, l . c . 947, 343 Mo. g8, 119 A.L.R. 710, the SUpremo Court of 
Missouri, said: 

"* • • The rule is stated 1n State ex int. 
Norman v. Ellis, 325 Mo . 154, loc. cit. 16o, 
28 s.w. ad, 363, loo. cit. 365, as tollowsc 
11 

' "It 1s w1 tl11n the po-wer or thoae who adopt 
a constitution to make some ot its provisions 
self-executing, ~th the obJect of putt1nB 1t 
beyond the power or tne legislature to render 
such p:rov1s.lons nugatory by retusing to pass 
latta to carry them into effect. * • • 

~ 

II . neonat1tutional Pl'Oviaions are self- execu­
ting wnen the~ 1a a man1rest int ention that 
tney snould go :.i.nto ittililed.i.ate ef!'ect, and no 
ancillary leg1alat1on is neoeseary to the en­
joyment or right g1 ven, or the enforcer!'lent 
of a duty ill.lPosed. 1

' • • • 

I. 
11A COnstitutional prov1s1cn des1e;ned to re­

move an existing mi chief artould never oe con­
strued as depen~ent for ita efficacy and opera­
tion on the legi~lat1ve will."' 12 c. J . pp. 
729, 730 . . 

In St8te v . amith~ 194 $ .W. 2d 302, l.c. ::S04, the court also 
approved saiu rule and said: 

' (2,3] We are of the opinion that the mooted 
oon~titutional provision, t ht'" te:r..t of ''lh:! eh is 
pet torth in the ma~ein, is not sub~ect to the 
foreeoing construction. •One of the recognized 
rules is that a constit utional provision 1s not 
self- executing when 1t merely l8¥o down general 
principles, but t hat 1t 1s Gelf-executing if it 
supplies a auft't c1.ent rule by means ot 'WM.ch the 
right wh.:t ch it gra..11ts may be enjoyed and protected, 
or the d'..tty whioh it imposes may be enf"orced1 with­
out the aid of a les1~lat1ve enactment . • * • 
Another way of stating this ganeral , governing 
principle is that a constitutional proviu1on 1o 
aelf-cxeeut1ng if there is nothing to oe done by 
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Honorable G. Hubert Bates 

the legislature to put it in operati on. In 
other words. it must be regarded aa self­
executing if the nature and extent of the 
r1ght conferred and the liability 1mpoeed are 
t1xed by the Constitution itself, so that .they 
can be dete~ned by an examination and con­
struction ot 1 ta tenne • and there is no language 
1nc11cat1ng that the subJect ia referred to the 
legislature tor action.' • • *" 

In state v. Smith, supra, l.o~ 305 and 306, the court also 
had this to say about eald constitutional amendment being self­
executing: 

... • • These are subjects which undoubtedly 
may be dealt with by the legielature. 'Minor 
details may be lett for the legislature With-
out impairing the aelt-executing nature or 
constitutional provisions.' 11 AID. Jur. Con-
sti tut1onal Law, § 73, p. 691. But, as pointed 
out 1n Cooley's Constitutional Limitations, 7th 
Ed., 122 'Pe.rhapa even in auoh oases [certain 
self-executing provisions] legislation mq be 
desirable • * •; but all auch legislation muat 
be aubo~te to th& constitutional proVision, 
and 1n furtherance ot ita purposes, and must 
not in any particular attempt to narrow or em­
barrass it. ' 'the constitutional grant to issue 
and sell revenue bonds carries with it by impli­
cation such other neceeaar,y powers as are needed 
to carey the granted author1 ty into etteot. The 
constitution being silent on the subject ot the 
provisions to be recited in such bonds, and there 
being no atatuto~ limitation applicable to the 
challenged provision, we think the c1 ty had the 
implied authority to prescribe, aa one ot the 
inducements to prospeoti ve holders, and thus 
favorably atfect the value and marketability of 
the bonds. that any subsequent 1aeue ot 11ke 
bonds should be junior and subordinate to the 
issue~ question. " 

In State v. SD.1 th, supra, the court approved the decision 1n 
State ex rel. Clark eo. v. Hackman, 28o Mo. 686, 218 s.w. 318, 
wherein the question arose as to whether a constitutional amend­
ment was selt-executing. The amendnlent tor construction in that 
case granted power to counties to create certain debts tor coun-
ty purposes, when approved by a prescribed maJority, however, said 
constitutional amendment provided no machiner,r for the el•otion. 
The court held that it was sufficient in view ot the fact that in 
holding said election they used the erdinary or usual machinery 
provided by law for expression ot voters upon questions and, there-
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tore, the coriat1tut1onal amendment was eelt•exeout1ng. 

In State v. Ellis, 28 s.w. 2d 363. l.o. 365, the court again 
announced the foregoing rule aa to how to 4etenn1ne it a constitu­
tional amendment ia or is not self-executing. 

See also Miller v. Wilson, 129 P. 2d 668, 670, 671, 59 Ariz. 
403. 

state ex rel. stattord v. Fox Oreat Palla Theater Group, 132 
P. 2d 689, 699, 700, 114 HOnt. 52. 

Certainly 1 t is not ctifticul t to comprehencS the purpose or 
this amendment, 1 t was to prevent the state • s losing so much 
revenue 1n the form ot interest on revenue placed 1n banks or bank­
ing 1nst1 tutiona by the state treasurer. There is one particular 
sentence 1n the new amendment that 1 t might be well to mention in 
determining it said constitutional amenttaent is Or:' 1s not self­
executing, namelyr "• • • the investment and deposit ot such tunda 
shall be subject to such restr1ot1ons and requirements aa may be 
prescribed by law." 

In construing the .foregoing sentence in said amendment, there 
is a rule ot statutory construction applicable, namely, that gen­
erally 1n statutes the word ''mav" is permissive only., arid the word 
"shall u is mandatory. See State ex 1n.t. McKittrick v. Wymore., 
supra; Warrington v. Bobb, 56 s.w. 2d 835J State ex rel. and to 
the use ot Dietrich, et al. v. Schade~ 167 s.w. 2d 135. 

Applying the following rule to the foregoing sentence we con­
strue it to mean that such investments and deposita referred to 
shall be subject to any restrictions and requirements should the 
General Asaembly choose to enact same, however, in the absence or 
any such legislation aaid provision ia eelt-exeouting. 

We believe this conat1tut1onal amen~nt ado~d by the voters 
on November 6, 1956 suttic1ently provides lfhat s 1 be done with 
such revenue witbou~ the necessity or aid ot any enabling legisla­
tion, even to tbe enent that auch ban1d.ng 1nsti tutione wherein 
such state funds shall be deposited shall give sat1ataotor.1 secur­
ity to certain •pec1t1ed ott1o1ala of the atate, pursuant to de­
posit agreemttnts made w1 th the state treasurer, pursuant to law. 

The General Assembly heretofore has enacted laws that may be 
invoked tol' executing auoh agreements, etc. Sec. 30.250, MoRS 1949, 
provides tor a contract with the 4epos1tary. Purthermore, Seo. 
30.270, M:>RS 1949 .. Cum. Supp. 1955, specU'ioally provides the kind 
and character or security for funds deposited by the state treasurer. 

Section 30.250. supra, read3: 
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"1. 'Ihe state treasurer shall enter into a 
written contract 1n quadruplicate with each 
depositary setting forth the conditions and 
te~s upon which the tunas or the state are 
deposited therewith and containing among its 
provisions and conditions the following: 

(l) The amount ot the moneys ot the state 
to be entrusted to each depositary; 

(2) The time such agreement shall continue 
with the rigbt reserVed to each the state trea­
surer and the state depositary to terminate the 
agreement at any time upon giving thirty <Says • 
notice to the other party ot his or ita inten­
tion to do so; 

(3) The rate of interest to be paid by 
the depositary to the state whenever banlm and 
banking institutions should be permitted to pay 
interest or a bonus on atate deposits; 

( 4) That such depos1 tary shall safely keep 
said depoai ts and shall pay ott the same only up­
on the wr1 tten demand or the state treasure~ 1n 
the form ot checks or drafts, when he shall be 
authorized by warrant ot the state aud1torJ 

(5) That such depositary shall secure the 
state runda with the amount and character or 
securities proVided tor in Section 30.240 or 
th1a act, aueh securities to be held by the state 
treasurer in the vaults or the state, or in the 
vaults or such bank, trust companies or sate de­
poaitaties as the state treasurer may designate 
with the consent ot the governor and the state 
auditor, and at the expense ot the depoa1 tary; 

{6) That no item of security deposited by 
a depoa1 taey under the tenna ot the contract 
shall be withdrawn without the written consent 
or the governor, state auditor and state trea­
surer; 

(7) That the depositary shall, at the end 
of each month, render to the state treasurer a 
statement 1n triplicate showing the daily bal­
ances or amount ot money held by it during the 
month and the amount or accrued interest thereon, 
if any; 
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(8 ) That in the event the 4epos1 taey 
shall det"aul. t 1n any manner 1n pertoming 
any ot the terms and conditions or the con­
tract, or shall tail ·to sat ely keep the t"unds 
ot the state deposited with it, the state 
treasurer shall be authorized forthwith with-
out notice, advertisement or demand, and at 
public or private sale to convert into money the 
securities de~os1ted, or as many or them as ~ 
be· necessary to pay ~e whole amount ot the state 
depos1 ts in such depos1 tary. 

"2 . ~n the execution ot such contraots the 
state treasurer Bh~ll deliver a copy thereof 
tQ the state auditor, a copy thereof to the 
governor, ahall !lle another with the seoreta~j 
or state, and shall retain the remaining copy 
1n his own otf1oe." 

All the conditions hereinabove quoted in Section 30.250, 
supra, should be a part or such agreement with the exception or 
subsection 4 under paragraph 1, which is in conflict with the 
pi'Ovisions ot the new constitutional amendment, in that the law 
no longer req\lires demand depoai ts or moneys not needed for our­
rent operating expenses but now requires that moneys not needed 
tor current operating expense$ ot the state government shall be 
placed on time deposit or in short ter.m United states government 
obligations. 

Surely the 68th Qeneral Assembly in adopting Joint and Con­
current resolution No . l, which is the same oorutt1tutional amend­
ment adopted on November 6, 1956, and referred to in your request, 
1n referring to "time deposit, bearing interest u had 1n min<! the 
det1nit1on .ot time deposit ae contained 1n Section 362.010, SUb­
section 14 and Section 363.010, SUbsection 13, v.A.M.s. Both 
provisions read: 

"When ucsed in this chapter, the term: 

* • 4 • • • • • 

11 1T1me deposita• means all deposits, the 
payment ot which cannot legally be required 
w1 thin thirty days. " 

There 1a a well established rule ot construction that laws 
are presumed to be drafted w1 th fUll knowledge of all existing 
ones on the subject . smith v. Pettis County, 136 s.w. 2d 282, 
345 Mo. 839; Howlett v. Social security conn. 149 s.w. 2d 8o6, 
347 Mo. 784, certified from 146 s.w. 2d 94, 236 Mo. App. 231. 
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We underst8l'ld that '"rime Depo31 t - Open Account" means an 
account where notice or not less tllan thirty Clays 1n advance or 
withdrawal must be given by the depositor. 

Therefore# we see no reason lfhY Pid state revenue permitted 
to be deposited wtder said consti~utional amendment cannot be de­
posited 1n "Time Depoo1t- Open Account . " 

CONCLUSION 

'l'beretore # 1 t is the op1n1ori · ot this department: 

1) That the etf'ective date ot sud constitutional amendment 
is thirty days after November 6, 1956. 

2) That such surplus fUnds may be placed in "Time Deposit -
Open ACCO\Ult. " 

The torego1ns opi.IU.on, which I hereb-.i approve, was prepared 
by my Ase1stant, Aubrey R. Hammett, Jr. · 

Yours very truly, 

JOHN M. DALTON 
Attorney General 


