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COUNTY BOARD OF ZONING ADJUSTMENT: In deciding contested cases t.he 
board of zoning adjustment in first 

FIRST CLASS COUNTY:. class eeunties must make findings 
of fact and aQnelusions of law. 

January 27, 1955 

rw. Lo'ttle w __ ,_. . . 
Atsi·stant 09--.~1 Ooun~Jel.o:t 
sut t& 101 C•~tbotte• 
tanaas Gttr-. lftlutourl 

De~ SiPI 

T;bl.$ vt11 aeknowledg~ receipt ot yov requ,est for an optn1on 
lih1 ob ve•ds·l 

-~,._.advise. :w~eth&:r the Oountr·co~ 
(}r tu 1.9a...-4 ot loniQ A~~~·~at, . U;t 
det•fto.lJW1g zonlne; m•itel1-.. un<ter Ohapter 
6lt. a., •.•••. ). 94-9, U"e $llbj&ot ~0 the . 
·A'btilt$'b~attv• .J!'X*Qoe~ · •-t•· tn. the.~ 

·. Ftll,iUlsl <>t Fa¢ct· an4 aono~~tlone fJf Law 
mU.It·:: b• made in fU'l1 eon tested ()tl.se •• 

"1o~ p~ompt. at-tention ~o this matte~J will 
b~ greatlr app:'e~atf)4•" 
'::' . 

. Se:Qt1~ '64.·la0-, M1sS'$n.W1 R&vised St(ltu.tes Ot 194.9, prott1dea 
that any QQtmty cpu.t>t · in c-lass. one co~t·ies which has appointe4 
a p1ann$;ni( oQJ'4mia,Sion,. shall alae create .a county board of zonln,g 
ad'JU.stnltxiit.• .· 

. . \ ~ , ... ; : .. . I. ' 

. ' _ . ."!" ·. . 

Thia • bOa~:d tunctionQ 'in C~S$ of' appeal taken from the· 
decision ot the adtninistr~t~vf! .. ·.~~t,flcer in ad.Ud.nister;ng a eounw 
ottdf)l?• S~id · boa;~d. 1$ vestett· ~ith ablost unlilhited authori tr·. t.Q 
he·ar auo.h $ppe~. modify o:r a't1J'm such orders.. Such board 1• 
dettnite.3:y. a t•ot•tind1ng bot!lr an<l said statute· further pro:V1.4es 
that an appeal. J.U.J be granted f'ltem its deeia!o.n to the circut t 
court. 

You in.qtUre · 1f aatd board in determining such matter$ und.,r 
1 ta jurisdic-tion, under O®pter 641 is subject to the Administra.tiV'e 



Procedue Act in tha.t findings or fact end conclusions or law must 
be llULde 1n contested cases. 

:· section 5)6,1001 Vernon• s Annotated Missouri Statutes,. excep.ts 
trom the provisions or sud Achntniitre.t:tve Prooed.\U"e and :Re\'iew: Act 
8lt1 ;:ttnal deCilli® in ~ cpnteste4 ease, wherein the~e 1$ $0l'Utf Other 

\ P'*o't1a1.on for jud1o:ta1. review provided 'Qy l.alih · . . · 
·t· ·. . ··i . ' ' ·~ : :_.:_':··_ . . · .. · •. · ., ,. . ·~ ·. . ·• . . .. ' ' . 

· : tfnde;t":· Seatiem 221· :~r~tel& v, C<:>nat1tutio.a ot·Mtss()uri~ · 1<;4$, 
i·t: $pecif1eal.:ty p:rQ-,rid~·~> ~~at all final .• eelsicns, findings, ~Ulea 
and ·~-•fd;el'Ef of. ~J aCW1f.nitltirat:1.ve ."o;ff'ic14 or bo4t ex;iati~g undett 
·the L~ .. o~_titution or· law c!' tllis $'tate "bJ.ch are ·judicial or: qu.u1• 
j_UtCi~.;q~tf~· &p.d affeot pr1V'at~ righ~a sh.a.l 'be su.bject to· revi.ew by 
the:'{b.~1hsi as p.rov1d.e4 .bt .).e:w,.: .·.··· · · · ·· · · · · . ·· · · .·.•·-··· · · 

·"··.:· •• • .' ,,.. < • • ••• ' ' 

, · .: 'In> REf 01ty of Kinloch, ·242 s.Wt(3d) S'• l.c,. 63, a decision . 
~ela~1V:fJ to.powell' of county_ootW"ts, tl':la.eourt. hel4 that while -.uch 

· acr~ton• b.Y adm.inistr~tive qtu:ud .. •judicial bodies, in'hearin.g a.n4 · 
. deteJ'mi~ing taota ·imposed upon them by statute,· does not necessax-ily 
·. ¢on:C,er judicial power 1rt a oonst1 tut1ona1 sense, they are aetiona 
jud~cial in natUl'e. 

· Chapter $36, Vernon's Annotated Missouri Statutes, is an 
att$mpt by the leg:tslabu.I'e tp implement a aid oonsti tu tional pro,. 
Vis'i()n. and: is ref'erred t<r as the Administva.tive P:t"ocedure and 
ReV1.ew .J~.;.<rP.• section 536-.;0lO ot sa.id Aot defines. agencr :an«l 
contested· oases tor the p~pose of said chapter and reads~; 

'•Fox- the purpose ottbis ohapte:rr-

J'(l) 'Agenoy 1 me,ans e.n,- administrative 
officer or body e:d.sting under the eonst;t. .. 
tution or b1 law and authorized by law to . 
make rules or to adjudicate contested oases; 

J•(a) 'Rulet inql\ld.es eve217 regulation, 
standard, or statement or policy or inter• 
pretation of general application and tuture 
effect,. including the amendment or repeal 
thereof, adoptedl;>Y: an agency, whether with 
or without prior hearing, to implement or 
make specific the law entorcf;td, or administered 
by it or to govern its organization or·procedure, 
but'does not include regulations concerning only 
the internal management of the agency and not 
directly affecting the.lefe.l rights or privileges 
of, or procedures e.vailab e to the publicJ 



-· 
"(l) •oontested case<!: mean• a proceeding b$fore 
an ageno)' .ttt which legal rights~ duties or. pr1v1 ... 
leges of. specitic. :parties ~e .:requil:'ed by. •.tatute 
to be de.te:c-ned afteto heat-ing. •• · 

There ara nl.une~oue agencies of the •tate. that the courts ha:ve 
Wld to be subject t.o · sai.O.. Act. such was hel4 ln .State ex rel. Dail 
V• Pu.bli.o Service O()ltmlission, 203 a.W.(2d} 49l, 240 Mo• App. 2.50. 

. . \ .. . 

In s oo tt v ~ Wheel;ock B;ros • . 209 8. W • ( 2d) 149 t 357 Mo. 480, the 
opinion the•rein t~nds to hold that the Adlrd.nistre.tive Procedtttte and 
Review: Act w.as not apr>licable to appeals ftto.m the o:trcui t · co~t 

· judgment, affirming the a:ward in OC)ln;P&11se.tion proceedings, as therf.t 
Q3:te app~cab~e ·prQce~tdings und..er th$ Workmen• s Oompeneation Act. 
How~vex>• · the· concur:flin$ · op~ni~ bt Judge Hyde very clee.rl7 mattes 
what tie. designates a necetuuarr cl.arity1ng ste:tement., a.$ to the. 
appl1ca'b~1i 'by of the Adrtdnistr-ati ve ·-PrGc-edure A-ct and held that . 
ol,ee.J;'l'Y' the first nine se(Stio~s or -s~id Act apply to all agencies. 

If this be the law then deti~te1T such board must make find• · 
i~gs or tact an~ concl.usions o:t -law as is provided in Section 536.090, 
V'ernon•a Annotated -Missouri atatt1.1UiH!, 'W'h.LCh. readst 

ttl. Every deoi.sio:tl· ·a.nc~ ordev in a. contested. · 
'case shall be bl.l.trittng, and• except in de­
te.ult oases or eases disposed of by stipula.-

,.. ..dt:>i.ont. consent ~4~~ OJ:> agreed. settle:rn(int, the 
· ::dee-1si~n,- including ordel:"s :refusing licenses, 

:sh$.11 include or be accompanied by findings 
'ot fact and con13l. usi~ns of law. The findings 
pf tact shall be stated separately from the 
conclusions of 1aw and shall include a cone1.se 
sta'tement t!lt th$'' findings on which the agency 
bases its order:.-

"2• t~ed1S:tely upon deciding any contested 
'~ase the agenor she~-~ give ~itten notice of 
·its d.eoision·br d&l~vering or mailing such 
not1oe·to ~ach p~t'Yt o~ his· attorney or 
record• and shall upon request furnish him 
with a copy of the decision; order;· and find­
ings of fact and conclusions Of law•" 

OONCLUSIOH 

:tt is the opinion of this department that the co,J.nty board of 



*''111 Lou.i s 'Wagner 

zcmthg adjustment of a first c1ass county must in passing upon 
mat~~- p%teaented tor its deterzdnation make ttndings or fact and. 
cQnclustons ot law. 

!he t'oxt~going opinion, which I.· h&r$'by appro••~ was pr-epared 
. by 141 al1sistnnt, Aubrey R. R~tt1 Jr. 

, Yours very tr-ql:y-, 

JOHN MJ .. DALTON 
A t.torner Getlel-'al 

ARI:I:vlw:mw 


