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PRIVATE CARRTERS: Azmaﬁufacturing company that tranéporﬁs
PUBLIC SERVICE its own products in furtherance of its
COMMISSION PERMITS: business is a private carrier.

Décember 29, 1955

Honorable Lyndon Sturgis
Prosequting Attorney
Greene County ~
Springfield, Missouri

Attention of Robert R, Northdutt
o . Assistant Frosecuting Attorney

Dear 8ir:

You state in your request for an opinion from this office
as followas ‘ o

"The problem is this. A Missouri cheese
manufacturing company manufactures cheese
of different warieties upon order for

Wilson & Company. This cheese is label~
ed and packaged in Wilson & Company con~
tainers. The cheese is ordinarily ore
dered from the Wilson & Company office
in Chicago to be delivered to a store or
warehouse outslde of the State of Mis-
sourd. The cheese plant manufactures
upen order and leads the cheese, which
is marked Wilson & Company, into their
own trucks for out of state delivery.

The bills of ladinnghieh,fe along with
the truck are all marked Wilson & Company,
Inc., consignor, and the recipient, of
course, consignee. The same day that the
cheese manufacturing company ships this
cheese from its plant, Wilson & Company in
Chicago is billed for the cheese. The
claim of the cheese manufacturing company
is that this cheese remailns their property
until delivered to the consignee and,
therefore, they claim that they do not need
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any Publie¢ Service Commigsion author-

ity for their trucks. It is our con=
tention, of which we are not sure, that

even though they manufagture this cheese

and even though they deliver it in. their

own trucks, that according to the above

set out faets, they should be required

to have Public Service Commission authors
ity+ This is the question we wish answered."

From the faects thus submitted it is clear that the manu-
facturing company does not"hold itself out to the genmeral pube
lic¢ te engage in trangportation % * % for hire or compensation
% % %," Therefore, the answer hinges upon & determination of
whether or not by such an arrangement as you mention, the manu-
facturing company should be classified as a contract or a private
carrier. Of course, if it is a private carrier, it is according
to Section 390.031, V,A.M.3., exempt from regulation.

Section 390,02&, paragraph 5, V.A.M.S., defines a common
carrier as: ‘ ‘ : _

“The term 'common c¢arrier', unless modi-
fied by worde including common carriage
by other facilities, means any person
which holds itself out to the general
public¢ to engage in the transportation
by motor vehicle of pasasengers or prop-
erty for hire or compensation upon the
public highways."

Section 390.020, paragraph 6, defines a contract carrier
ast cL

“The term 'contract carrier! means any
person which, under individual contracts
or agreements, engaged in the transporta-
tion {other than transportation referred
to in subsection 5 of this section) by
motor vehicle of passengers or property
for hire or compensation upon the publiec
highways.” ’

Section 390,020, paragraph 7, defines a private carrier as:
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"The term 'private carrier'! means any
person engaged in the transportation
by motor vkhicle upon publie highways
of persdns or property, or bsth, but
not as a common carrier by motor ve-
hicle of a contriact carrier by motor
vehiclej and includes any person who
transports property by motor vehicle
where such transpertaticon is incidental

- to or in furtherancée of any commercial
enterprise of such person, other than
transportation.”

, Some pertinent questions that immediately arise are: Do

‘the facts as stated show that individual contracts or agreements
are made for the transportation of the cheeése "for hire or come
pensatioh®; Does this make any difference; Does the title to

the cheese pass to Wilson & Company when it is packaged and load-
ed in Springfield; Does it matter who owns the property when it
18 transported; Is the transportation of the cheese in this situ~-
ation "incidental to or in furtherance of" the commercial enter-
prise of manufacturing it as contemplated in paragraph 7 of Seg=
tion 390.020, V.A.M.S. ' :

A further question arises, though we think of less impor=
‘tance here: Does said paragraph 7 of 8ection 390.020 contem-
plate the transportation only of one's own property incident:
to or in furtherance of its enterprise? The Missouri courts
have not determined these guestions. The Missouri statutes are
similar in many respects to the federal statutes concerning
motor carriers, ‘

L9 B.S.G.A;; 303(1&), containe the same definition for a
common carrier by motor vehicle as does the Missouri statute.

L9 U.3.,C,A., 303 (15), defines a contract carrier by motor
vehicle as followa}

"The term 'contract carrier by motor
vehicle! means any person which, under
individual gontracts or agreements,
engages in the transportation {other
than transportation referred to in
paragraph (14) of this section and the
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'exceptien bhereiﬁ) by motor vehiele of
passengers or property in interstate or
foreign commerce for compensation.”

19'9 U«ﬁ.G.A., 303 (17)’ defines a pri'fatﬁ QarrieAr by— motor
vehicles as fellewaz_ ‘

"The term 'private earrier of property
by motor vehicle' means any person not
included in the terms 'commen ecarrier
by motor vehiele! or 'contract carrier
by motor vehicle,' who or which trans~
ports in interstate or foreign commerce
by moter vehicle property of which such
person is the owner, lessee, or bailee,
when such transportation is for the pur-
pose of sale, lease, rent, or bailment,
or in furtherance of any commarcial en-
terprise.”

, ' Yeur_statéd~faets do not show whether or not there is any
compensation for the transportation of the cheese from Spring~
field to the destinacion. Nevertheless, such will be presumed
herein. - S

If title passes as soon as the cheese is labeled and loaded,
then there 1s compensation for transporting Wilson's property;
if the title does not pass until delivery to the consignee, then
there 1s compensation to the manufacturing company for transport-
ing its own property. However, in the latter case, the transpor=
tation would likely be Y“incidental to" or "in furtherance eof"
its commercial enterprise. It is pointed ocut that ownership
alone is not the sole deteimining factor in your problem, If
the transportation of the cheese was the main business here, as
seems required by paragraph & of Section 390.020, ownership of
the cheese transported would not take the manufacturing company
out from under the permit requirements. One can be, under cer-
tain ecircumstances, a contract carrier even though hauling his
own goods, but in that case the transportation of it would have
to be the main enterprise.

In the case of A, W. Stickle Co. v, Interstate Commerce
Commissien, 128 Fed. (2d) 155, the Stickle Company bought lumber
at mills, and delivered it itself to its purchasers, The sales
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price exceeded the purchase priece by approximately the same
amount that contraect or common carriers would charge for the
same services. The court said, 1. ¢. 160t

‘"Qwnership of the commodity trans«
ported is not the sole test., The
primary test in sections 203(a) (14)
and 203(a) (15) is transportation
for compensation."

(Hote: the 203(a)} referred to herein
in the Interstate Commerce Act is
gection 303 in the U.8.C.4.)

The court further said that under the facts in that case
"The transportation is not merely incidental to the business of
selling lumber. It is a major enterprise in and of itself."

If one owns the property and there is no charge for trans-
porting it, he is clearly a private carrier.

In the case of Interstate Commerce Commission v. Tank Car
0il Corporation, 151 Fed. (2d) 834, the c¢ompany owned the oil,
sold it at destinations at competitive community priges, It

hauled the oil in its own trucks, retained title until delivery,

‘The court said, l.c. 836:

"Under the facts the defendant comes
clearly within the statutory defini-
tion of a private carrier of property
by motor vehicle. The defendant: (a)
was theé owner of the property transe
ported; (b) was transporting it for
sale; and (¢) was transporting it in
furtherance of its commercial enter-
prise as a dealer at wholesale and
retail in the products which it trans-
ported., ¥ % =9 n

Your stated facts do not bring your case clearly within
the holding of either of these two cases. The manufacture of not
the transportation of the cheese, remains the major enterprise
and compensation for transporting it is presumed.
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The federal cases have further held that compensation
alone is not the primary test. The test appears to be: ia
the main agreement one to engage in transportation for c¢ompen-
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sation.

In the case of;BraakS Transp. CGo. et~a1. v. United States
et al., 93 Fed. Supp. 517, the court said, 1. c. 5241

"The history of the Aet, we think, come
pletely demolishes the validity of plain-
tiffts compensation eriterion and supports
the Commission's criterion of Primary busi-
ness purposes." C '

The court had further stated in this case, l.¢. 522

"The Comuission, in deciding that Lenoir
and Schenley were private carriers, as
opposed to contract carriers or common
carriers, applied what is known as the
rimary business test. In other words,
Ef it %s established that the primary
business of a concern is the manufacture
or sale of goods which the owner trans-
ports in furtherance of that business

and the, transportation is merely inci-
dental thereto, the carriage of such

goods from the factory or other place

of business to the customer is private
carriage even though a charge for trans-
portation is included in the selling

price or is added thereto as a separate
item. The Commission has so held
consistently in its interpretation of

the stdatutory provisions regulating the
various categories of motor earriers. See
Congoleum=Nairn, Inc., Commen Carrier Ap-
plication, 2 M.C.C. 237; D.L. Wartena,lIne.,
Common Carrier Application, 4 M.C.C. 619;
Swanson, Contract Carrier Application, 12
M.C.C., 516; Murphy Common Carrier Appiiea~
tion, 21 M.C.C. 54; Dull Contract Carrier
Application, 32 M.C.C. 158; Woltishek Com-
mon Carrier Application, 42 M.C.C. 193."

~
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In this case both the Lenolr Chair Company and the 3ehenley
Company made transportation charges for thelr products te various
destinations comparable to those of common, rail or motor care-
riers and showed the figure separately on their invoices.

Under the federal statute it is clear that one can trans-
port his own property for sale, lease, rent or bailment or in
- furtherance of any commercial enterprise, if such transporta~
tion does not become the major enterprise or activity in itself,

, Under the state statute it is not .clear whether or net one
may transport property belonging to another and still be classi-
fied as a private carrier, even if the transportation is in
- furtherance of one's commercial enterprise or incidental to it.
It is our understanding, however, that the Public Service Com-
mission has interpreted our statute, 390,020, paragraph 7, as
applicable only to the transportation of one's own property.

Naturally, the Commimsion's conelusions of law do not have
the same claim to finality as do their findings of factj never-
theless the courts, through the years, hoth state and federal,
have given great weight to the interpretation of an act by an
agency enjoined with the responsibility of administering it.

From your statement "The cheese is ordinarily ordered from
the Wilson & Company office in Chlcago to be delivered to a
- store or warehouse outside of the State of Missouri," one may
safely eonclude that the contract is not complete between the
Springfield company and Wilson's until dellvery 1s made, and that
- the parties intended that title would not pass until then. The
time for the passing of title depends upon the intent of the
parties., 3ee Keen v. Rush, 19 S. W. (2d) 25 and Caleara v.
United States, 53 Fed. 767.

It is admitted that the fact that the Springfield company

. prepares bills of lading with Wilson's as consignor, instead

of trip tickets or some .other type of document, is inconsistent
with the company's elaim of ownership. However, this could
well be explained as a matter of convenience to the Springfield
company. The packaging of the cheese in Wilson's containers,

or containers with Wilson's labels, whether in compliance with
an agreement or performed as a service, is, we think, not a con-
trolling factor in the question of ownership.

¥
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You state that the manufacturing company bills Wilson &
Company on the same day that the cheese is shipped, but its
¢laim of ownership, .and transportation of the cheese in its own
trucks, the practice of various factories and commercial concerns
that do the same thing, all combine to lead us to the conviction
that the mapufacturing company would run the risk of loss or
damage in transit, and all combine to le2ad us to the conviction
that the cheese remains the property of the manufacturing com-
pany until delivered at its destination, and lead us to believe
that the parties so intend, notwithstanding the few minor factors
that you cite that indicate the contrary. '

CONCLUSION

We therefore conclude that under your statement of the facts
in the present case, the cheese manufacturing company is primarily
engaged in the manufdacture and the sale of cheess which it transe
ports ineidental to and in furtherance of that business, and that
the transportation of such goods is private carriage, even though
a charge for transportation might be included in the selling price
or even might be added thereto as a separate item, and that the
cheese manufacturing company should properly be classified as a
private carrier and thus, under the provisions of Section 390.031,
V;AiM;s., exempt from the regulations of motor carriers and contract
haulers.

The foregoing opinion, which I hereby approve, was prepared
- by my assistant, Russell 3. Noblet.

Very truly yours

John M, Dalton
Attorney General
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