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trict of non-township organization coun~y, or­
ganized under provisions of Sees. 233.170 to 
233.315 RSMo 1949, is authorized on behalf of 
district, to receive any funds which may be 
paid by Federal Government as damages to 
district's roads. 

May 16, 1955 

1'bis departnl$nt is in receipt or yo~ recent request 
for a legal opinion upon the two questions presented in 
your letter. . Said reques~ r.ade • in part as follows J 

"St~ne Ooun~y ls in. the IV Class and 
we have nG Highway Engineer. · 

nr am ~mclosing· a contract ertt$red into 
by the Oounty Oou.rt with one L. A. Wilson, 
an •ngineerf tor your examination and con• 
aidtd"ation. 

"A number of public roads will be vitally 
ef£eot$d by thEi lake and I understand the 
u. s. Oorps ol Engineers will either re.-

·loca.te and rebuild t.he roads or pay the 
Gounty d.a.'llages and thereby furnish the 
money £or the County authorities to re­
locate and build the roads. From this 
contract I take it that the County Court 
intends to collect a.nd build the roads 
under the supervision o£ this engineer 
under this contract. This is to be done 
without a legal Highway Engineer as the 
law provides. · 

"Please advise me as to whether or not 
the court can dispense with the County 
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Highwa:y l!lngineel'·andlegal>ly·eon.~rta.~~. 
wi_t_h atlt.' ... engtne_era_nd_ pa_.Y s_.:~ch __ f)nsi_ n_._ .. ee~ 
lO~ of the road and bridge nl.Qll(fl ool.~. 
leotlced. t:n eueh case? · 

'"Plcaaseadv.1ee m.e as towh~theror not­
the $p1c:tal Road diat~t~~;. tP. whi~li about 
all · sueh roads· are lo.qatticl ls entitl~d. 
to ~·the money. ant · wheubel? · or . n~t· such, , , , 
ro·a~bJ ~hould be· locate~ all.d built by the 
<)ornmis$ioners <>f, auch $peciu roa4 d~s­
triet? · · 

. · . · The .second. question states that practttla.Uy al:l. t.hf!l 
croads re.ferJ:"ed to are located in a special r:o•d d.i.atri.ec~, 
and: seems 'Qo t.ndioate that some o£ the roads t-et.er.~~d t9 
•t>e locat'l$<1 outside the sp•etaJ. road dis~rlct •. ·Not b~~pg 
advt.sed as~o the kind of spacial road district, wet.'$~ 
qutts.ted yo~ to ·give us this into:rntation and your rt!.ply 
reads • in part, as follows i · 

"trhe ap•efal road disttiot is a benefit 
A~as~sement District organized under S.e.c!"!> 
tions 2,3).170 .to 2.3) •. 315, the Oo1fnty is 
not. unde:r township orga.ni2,;ation.n· 

· · · Section 6l.l.60t .RSMo cum. Supp. 1953• authorizes the 
county cou~ or second, third. and fourth class counties to 
appoint a high\'la.y engineer, and reads as £ollowst . 

'*Thtl county courts of such county in this 
state in classes two, three and tour are 
hereby authorized and Elmpov.rered to appoint 
and reappoint a highway engineer within 
and for their respective counties. at 84Y 
regular meeting, .for such lengt-h of time 
as may be deemed advisable in the judgment 
of the oourt~ The provisions o£ sections 
61 •. 170 to 61. )10 shall apply only to coun-
ties of (%lasses two 1 three and four." 

The appointment of a highway engineer in any second, 
third or fourth ~lass county has been provided £or by Sec-
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~ion 61.160., supra.. It is noted that the employment of such 
engineer by contract has not-been.authori-zed·by said section 
and. uhe county court o·an ·employ· an· engineer· only when it £ol ... 

. lows the proaedure· authorized by the section. 

In reality· it, a.p'pears that .the county court of Stone 
· Oounty (a .fourth'elass county) ha.a attempted to employ a pro­
fessional engineer to·act·as cou:n:tiY highway engineer and to 
pay him the· compensation apee1£1e<i'in t~e :proposed contract. 
Needless to·.say the:.means thus adopt.ed and the compensation 
to be paid are· d~lferent·from that l'rovi-ded by Section 61.160, 
supra, consequently• they are unauthorized by said section. 

We enclose a·copy of an opinion of this department ren­
dered to the Honorable Roderio R. Ashby, Prosecuting Attorney 
of Mississippi Gounty, ·Missouri, on Jan~ary l'B, 1949. Said 
opinion di5cusaes the authority of the county court to employ 
someone other than the regularly·appointed·highway engineer 
to serve in that capacity,· whieb opinion is believed to be 
in support ot our discussion given above. : : .. 

Therefore,, in answer to the .tirst inquiry of the opinion 
request. it is our thought that any action taken by the ooun• 
ty court of Stone County in the employment of a county high­
way engineer and the proposed contract of employment, between 
the engineer and county are void. 

The second inquiry asks if the special road ~1striot re­
fel:"red to is entitled to recei:ve any ·tunds which may be paid 
by the Federal Government as damages to the roads of the 
special district. 

Section 23.3.190, RSMo l949 1 provides: 'what authority the 
commissioners o£ the special ben$f'it assessmt~tit road district 
shall have and read$ as follows:· 

"1. 'I'he county court shall upon the 
organization of.such oom!llissioners, 
cause all tools and ma¢hinery used 
for working roads belonging to the 
districts formerly existing and com• 
posed of territory embraced within , 
the incorporated district to be de­
livered to said commissioners, fqr 
which such commissioners shall give 
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a receipt; and such commissioners 
shall keep and use.su¢h tools, and 
machinerr fo.r constructing and i~ · 
proving publ.ic roads and bridgEU:h 

I 
\ 

"2. · Said commissioners shall have 
sole, exolusive a.nd.entir:'e· control 
and jurisdiction over all public 
I:ighways! bri.dges and. culve·r· ts winh• 
an the dstric1i, to·oonstru.ct,·im• 
prove ·and :r•Pair sue.b .htghwa);-s · : . 
bridges and'culverts, and shall have 
all .the power, ri,ghts and authority 
conf,rred by law upon road overseers, 
and ·s~all at all times keep such· 
roads• bridges and culverts in as 
good condition as the means at their 
command will permit, and for sueh 
purpose may.emplGy hands and tearn• 
at such compensation aa they shall 

. agree upon • rent, lease or buy teams,. · 
implements, tools and machinery; all 
kinds of mQtor power. and all things, · 
needed to carry on such work; pro• 
vided1 that said COznmi'SS~oners may 
have such road work• or bridge or 
oulvert \rork, or any part thereof 
done by contract, under·suob reguia­
tions as such commissioners may 
prescribe." 

In this connection we call attention to Section 2Jl.l00• 
RSMo 1949, which authorizes certain officials to make settle•. 
ment for damages with the proper parties when any roads, 
other than the State highways, have become or wUl become 
inundated by reason o£ the building of any hydroelectric 
projects. Said section reads as followst 

"Whenever the construction or opera­
tion by any parson, firm, corporation 
or a&lsociation of any power, or a hydro ... 
electric project results in the inunda·· 
tion of roads other than state highwa.ya • 
the county court o~ proper officers of 
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the political subdivision.,· having 
jurit:uiiotion o.t' suc:b ·road$1 · ·al'"e 

. hereby a.u.thortzed to make eettl.ement · 
therefor• and. all money rece1ved. · . 
therett-am shall·'b.e placed to tbe 

. credit ot the road. fUnd. ot su~h ooun• 
ty or pi>litteal sul)division as the 
case may'be.n 

· · .. ·· .. ~ile. th:L$ ;section spe:etfica.lly t-e.fers · ·t~ hydroeleetri~ 
· · projcurts ~ud gov•rns tthe pro~edure .tn the ·,instan~ee ret•rred 

· . ·to:,; it 1$ believed that this se~ti~n. is by an.a1ogy applioable . 
· to· .the fa~s ref:e~ed to . in the opinioll request stnce the same 

·principles of law are involved.. . . 

. . · .In view of the £oregoing1 it' is believed. that Se.ction 
2.33;190; supra, and. the· other. sections quoted above pertain• 
ing to the power ot the commissioners of the speci•l road 

· d.istric.t, authol"iee. the. oornrnissioners to enter into negotia .. 
tic>J:lS With the :Federal Governtn.ent to:r damages to the district's 
roa.ds ae re.t~rred to in your l.~tter, . and that the commis$ionel'S 
woul,..d be au:thor!,zed 1 Qtl behalf of: tbe distr!et,, to receive any 
.funds pa.id in settluent ot damages to such roads by the Fede­
ral Government, 

. It is th~. opinion· o:f this department that the county 
oourt of a fourth r>lass1 non~township organization county, 
ean employ a. count{· eng1neer b:Y' following the procedure pro­
vided by Section 6 .160, RSMo '9~tn.:U.lative Supplement '1953, · 
The attempted action of a county, court o.£ a county· ot this 
class :t.o employ a highway engineer by means of a proposed· 
contract to be entered into by th~ court and the engineer,. 
by which a compensation other than that provided by Sect-ion 
61.160, RSMo Cumulative Supplement 19,3, is to be paid• is 
unauthorized. The action of the·court as well·as the pro·· 
posed .contract is void. · 

. . It is further the opinion.o£ this department that the 
o·ommisaioners of a special benefit assessment road district 
of a non-township organization county, organized under pro• 
visions of Sections 2.33.170 to 233~.315, RSMo 1949, are author ... 
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i.zed unde.r said .statutory·prov~si9ns,: to.r~cetve, on behalf . 
of the.tr d1$~r:Lct.) any £unaa wh~()h ~G;y. be pa~<i. by the Federal 
Government as, <iamag~s to. the dttatr.ic~.•.s roadst:' ' 

. . 

. The tor&goip.g optnt$n,·whioh +·hereby: ~P~~ove 1 was 
prepared ~Y my as·si.stant., ·Ivtr. Paul N. Chitwood. · 

'i. 

PNC:ma:lc 

. 'totu,o .• ··.v.en t1n1ii . 
•' '''. ,, . ' • ., I : . • • 

·JOHN M. DALTON 
.Attorney G$neral 
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