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prosecuted for fraud; ballots cast in school bond
elections may ‘be recounted only in case of grand jury
investigation and in trial of c¢ivil or criminal cases
in which vielation of election laws i1s under investi-
gation or at lssuej oath of officials in school bond
election held on day other than day of annual meeting
administered by any official authorized to administer
oaths; financial statement required to be published
annually in certain school districts; school district
political subdivision so as to require State Auditor
to make audit upon request of five per cent of voters.

May 31, 1955

Heeves e

Prosecuting Attorney .77 -

Missisaippl County.

- e

Gharleston, Missouri

Dear Mri Resves:

This 48 in response to your request for opinion dated
March 10, 1955, which reads, in part, as follows: .

“There has been considerable disagrse-
ment over the Sehool Bond Issue election
held et Anniston, Missouri, July 5, 1954,

"I have studiﬁa the Statutes ﬁhat~g1ve
authority of voters of School Bond Issue
and find no reference %o the general

eleotion

laws nor any criminel provisions

. fTor irregulerity of voting.

"would you please send me the answers
to the following questions, asome of which

mey have

"le¢ Can

already been decided:
the eleotion officisls be prose-

cuted for fraud in a School Bond election?

"2, Cen

& recount of the ballots be pere

mitted and published? -

"3, Who

ia'supPGSed to administer the

~oath to the election officiels in said
elections?

"ke Is a finencial stetement of the

school distriet required to be published \
and posted for the information of the . "
people of that district?
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"5, Upon demand, is it necessary to make
an audit of the books of the school dis-
triot and who can make such en audit?"

With regard to your first question as to whether election
officials can be prosecuted for fraud in e school bond electlon,
we direct your attention first to Seections 129.490 and 129.500,
RSMo 1949, which resd ss follows: '

Sece 129.4%90, "If any judge or clerk of
any election authoriged by lew, or any

. .other person, shall willfully and knowlingly
receive and plece in the ballot box, or aid,
assist or sssent to the plaging in any ballot
box, any ballot, or paper purporting to be
a ballot, which is not legally voted by a

- qualified voter at such election, or shall
1llegelly, willfully end frsudulently ab-
stract, or alid in or assent to the abstrac-
tion, from any ballot box any legel ballot
for the purpose of chenging the lawful
result of any election, or shall in eny
manner willfully influence or attempt to
influence any person to do eny of the acts
eforesald, or to omlt to do any lawful act
required of him in relation to any election,
or shall in any menner illegally, willfully
and fraudulently change or attempt to
change, or induce any other person to
change, the true and lawful result of any
election, by any act to be done either
before, at the time of or after such elec~
tion, by a wrong count of the ballots, by
changing the true returns or making a felse
return thereof, or by changing the figures
of. the returns after they aere made up, .
elther before or after the returns are duly
made, or in any other manner except in
pursuance of law or the order of a sourt,
every person offending against any of the
provisions of this section shall, upon
conviction, be punished by imprisonment in
the penitentiary not exceeding five years,
or by imprisonment in the county jail not
less than three months, and by a fine not
less than one hundred dollars, or by both
such fine and imprisonment, and shell also
be forever prohibited from voting at eny
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election and from holding any affice or
position of trust or emoclument under author
ity of this state, or any department thereof,
or of any county, ¢lty or town therein,
either by eleotion or appointment, or as
clerk or empleyea. _ _ -

“Sety 129500, “Any erson who mey be author=
1zed by law to receive, ¢anvass or count the
poll books, telly lists or election returns
of any election authorized by law, who shall
willfully and knowingly receive, canvass and
count, or assist therein, any poll books,
tally lists or eledtion refurns which are
fraudulent, forged, ceunterfeitod, or shall
falsely and fraudulently meke sn incorrect
and false account of any election returns,
with intent to defeat a fair expreasion of
the popular will, and sny person or persons
whose duty it may be to grant certificates
of eleeétion, or in any manner declare the
result of an{lelaation held by authority of

“law, who shall grant a false certificate,
or declare the result of any election based
upon fraudulent, fictitious or 1llegal votes
or returns, with intent to defeat a falr
expression of the popular will, or to deprive
eny person duly elected of his office, shall
be deemed gullty of a felony, and upon conw
vietion, be punished es preseribed in section
12901{-96; . )

You will notice that both or the sbove sections apply to
"any election authorigzed by law." School bond elections are
authorized by Section 165.040, MoRS, Cum. Supp. 1953, and hence
it is our opinion that the ebove~quoted sections are applicable
to school bond elections and that officials of such elections
may be preseouted for frauﬂ.

This position 1s strengthened by the fact that Seetion
129,900, RSMo 1949, eéxpressly provides that Sections 129.820
to 12¢ 590, R¥Mo 1949, shell not apply to school elections, the
inference being that the remeining sactions in that chapter were
meant to apply to school elections. i

With regard to youpr second questien, we are enclosing a
copy of an opinion of this office rendered to Mr. Ted A. Bollinger,
Prosecuting Attorney of Shelby County, ukder dete of April 13, 1951.
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~ Section 3, Artiel: YIII, Constitution of Missouri, 19&5.
15 the sedtlon which safeguards the gsecrscy of the ballot. It
reads as fellowa: o

'“All elections by the people shall ba: by
ballot or b{ any meshanieal method pre-
soribed by law. Every ballot voted shell
be numbered 1n the order received end its
number recorded by the election officers
on the list of voters opposite the name of

'~ the woter. All electlion officers shall be
sworn or affirmed not to disclose how any
voter voted: Provided, that in cases of
sontesbed elections,. grand ury investiga~

~ tions end in the trial of all civil or
eriminel cases in which the violation of
any law relating to elections, including
nominating elections, is under investiga~
tion or at issue, such officers may be
roquired to testify and the ballots cast
may be opened, exemined, counted, come
pared with the list of voters and recelved
a8 evidence,"

The Supreme Court considerad the applioabiliﬁy of this
section to bond elections in State ex rel. Miller v. O0'Malley,
342 Mo, 641, 117 SeWe (24) 319, 322, where it was sald:

" 3% % % There can be no doubt~about the
feet that the sectlon guerantees the
searecy of the ballot in bond elections,
except as relaxed in the proviao,.

"The relator contends the proviso sppended
to section 3, art., 8 in 1924 permits the
opening of the ballots in grand jury in-
vestigations of fraud in bond elections.
In this we think he 1s right. Before 192l
- the provlso allowed 1t only in all cases
of contested elections (and, of course,
. primary elections, which were not contem
_ plated or protected by the Constitution).
The amended proviso permits it: (1) In.
ell ceses of contested elections; (2)
grand Jury investigationsji (3) and in the
trial of all civil or eriminel cases in
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‘which the violation of any law relating to

elections, inecluding nomineting elections,

~1s undor investigation or at isana.

"The old ?ro?isq‘was.heiéfin maﬁy:deciﬁione

to sangtion the opening of the ballots only

in statutory sontests over the election of
publie officers. State aex rel., Ewlng v.
Franois, 88 Mo, 557, 5613 8tats ex rel.
Holliman v, McElhinney, 315 Mo« 731, 735,
286 S.W. 951, 952, But this McHlhinney

Case ruled the amended provisoe protects

primary elections also, covers contests
thereover, end permits’the opening of the
ballote therein. See, alse; State ex rel.
MoDoneld v, Lollis, 326 Mo. 64k, 6148, 33
EoWy 24 28, 99. The' opening of the ballots
in contests over bond elsctlons iz held to

be unsuthorized because the Leglslaturs has
not provided for such contests ~ not because
they sre not ‘elections! or ‘contests! within
the mesning of the Constitution. Stzte ex rel,

. Wehl v. Speer, 28l Mo. 45, 223 S.W. 655;

State ex rel. Juckson Gounty v, Waltner, 34O

Mo, 137, 142, 100 SeWs 24 272, 274"

~ Lest there be any mlsunderstanding, 1t might be well to
point out that there 1ls no provislon for a contest of bond elec-
tions. Although Section 26{g) of Articls VI, Constitution of
Missouri, 1948, asuthorizes contests of bond elections "as pro«
vided by lew," the Legislature has not implemented this constitu~

tional provision so as to put it Into effect.

Such & eonstitutional

provision is not self-enforcings As was sald in State ex rel.

Miller v, 0'Malley, supra, S.W. lsc. 323§

"% % % A constitubional provision may be
self=enforelng in part and net so as to
another part. State ex inf, Barker v,
Duncan, 265 Mo, 26 ).H*L;.B, 175 39W9 9“»0:
9kli, Anne Csse. 1916D, 1. Undoubtedly, the
pert of the ssction permitting the opening
of ballots in election contests is not
self~enforeing, in the sense that further
provision must be made by statute for such
contests. Bul the part which provides for
the use of the ballots as evidence in grand
Jury investigations 1s self-enforeing and
no legislative default can thwart 1it."

-5
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Therefore, in btond =lections the only instances in which the
 ballots may be opened and recounted aret (1) Grand jury investi-
gationsy (2) in the triel of all civil or criminel cases in which

""the violation of any lew relating to elections is under investige-

tion or at lsesue,

There apparently 1s no statutory direction =s to who 1s
supposed to adminlster the ocath to the election officlals in a
school bond election such.as this, nor are we sble to find any
case in Missourl on the subject. 1 S

' There are cases in other jurisdictions, however, which hold
that the failure of the election offlclaels te be sworn by the
proper officlal, or to be sworn at all, wlll not invalldate the
election. For instence, in Bradford v. Crent Parish School
Board, 154 La. 242, 97 So. 330. i1t was held thaet a school bond
election was not invalideted beceuse the slectlon offlcials were
sworn by a deputy sheriff rather than by a clerk. The court
sald, l,c. 1‘313

“mhe fallure of the commissioners to take
an oath before the proper offlecer, or to
teke one at all, will not vitiate an elee~
ticn} 4t 1s a mere irregulerity." . :

 See also Hegen v. Oonsol, School Diate No. lilw?h, 156 Minn.
268, 194 N.W. T756.

Therefors, in the absence of any express statutory provisien
on the subject, it 1s our opinicen that the officials in a school
bond election held on a day other than the dey of the annusl -
school meeting may be sworn before sny officer suthorized to ade-
minister caths. ' o

-.:Ybur fourth question is enswered by Section 165.360, R&%é
1949, in the law applicable to six-director dlstriets, which
reads, in part, as follows: ' ,

" 4 4 % 1t shell be the duty of esch of
said boards, and of the boards of directors
in other school districts in this state
heving six directors or having high schools,
to meke snd publish amusally, on or before -
the fifteenth of July in each year, in some
newspaper published in such school dlstrict,
and if there be no newspapser published
thereln, then by written statements poated
in five public pleces in such district, a
detailed statement of all recelpts of
school moneys, when and from what source

_6_ '



Honorable ¢, Frank Reeves

derived, and all expenditures, and on what
account} also, the present indebtedness of
"the distriet and its nature, and the rate
of taxation for all purposes for the year;
whish said statement, =0 required to be
made and published, shall be duly attested
by the president and secretary of the board,
and the secretery shall forward a oopy of
sald report to the state board of education
on forms prescribed by said board.

"2, The state board of educsation shall not
releasse the state aid apportioned to such
a distriot for the next ensuing school year
- until a copy of the required report has been
recéived at its office in Jefferson City and
has been approved by it, and any board of
education or board of diresctors who shall
‘fally refuse or negleet to order such state~
ment to be made, and any offlcer of said
board who shall fail, refuse or neglect to
prepare such statement and publish and for-
waprd the same, es required by the foregoing
provisions of thls sestion, when ordered by
such board, shell be guilty of a misdemeancr
~ and punished by a fine not to exceed one
hunidred dollars."”

We believe this section to be self-explanatory, snd we are
enclosing coples of two previous opinions of this office for the
proposition that such finsnecial statements are required {(Opinion
of Attorney General to George W. Kriegesman, Nov. g. 19333
Opinion of Attorney General to J. H. Wilson; June 6, 1934).

You will please note the changes made in Section 165,360,
supré, since the 1929 revision, on which the enclosed oplnions
are based. We shall not dlscuss those changes hers, however,
because they are not pertinent to the question submitted.

Your last question concerns the auditing of a sechool dis-
trict. In that connection we refer you to Section 29.230, RSMo
1949, which reads as follows: |

"At least once during the term for which
any county officer 1s chosen, the state
auditor shall examine, inspect, and sudit
the accounts of the various county offlocers
of the state supported in whole ¢r in part
by publie moneys, and wlthout eost to the

-
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county, county elerks, circuit oclerks,
recorders, county treagurers, county col« .
lectors, sheriffs, public administrators,
probate judges, county surveyors, county
highway engineers, county assessors, prose=
cuting attorneys, county suparintendenbs
of sschools, in every county in the state
which does not elect and have a county
suditor, Sueh audit shell be made by the
state suditor as nesr the expiration of the
term of office as the auditing for¥ee of the
state anditor will permit, Such audit shall
be ‘mede in countles having a dounty suditor
whenever qualified voters of the county to a
number equal to five per cent of the tobtal
number of votes cast in seid county for the
office of governor at the last elestion held
for governor preceding the filing of such
petition shall petltion the state auditor
for such audit, but such counties shall pay
the actual coat thereof into the state treas~
urys provided, that eny county having an
sudit by petition shall not be audited more

- than onece in any one year., Hs shell audit any
department, board, bureau or commission of the
state whioh 1s under the control or supervision
of the governor or eny other slected officiasl
of the state, upon the request of the governor,
end he shall further audit any political sub-
division of the state whenever requeasted to do
so by five per cent of the qualified voters of
such political subdivision, determined on the
basls of the votes cast for the office of
governor in the last election held. Such po-
litical subdivision shaell pay the actual cost
thereof; provided, that no political subdivision.
shall be so audited by petitions more thsn once
in any one calendar or filscal year."

Under this section it is the duty of the State Auditor to
audit the finanelal accounts of e political subdivision of a
state when requested to do so by five per cent of the qualified
voters of the political subdivision as determined by the votes
cast for Governor &t the last election. We are enclosing copy
of en opinion of this offie¢e rendered to Haskell Holman under
date of March 7, 1955, wherein it was held that a city, town or
village is a political subdivision within the meaning of Section
29.230, supra. By a parity of reasoning, we are of the opinion
that a school dlstrict also is a political subdivision within
the meaning of this section.

-8~
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eonowmﬁ
It is ’che ops.ns.on of thia orfico'f :

1. That election officials in sahnal bond elections may be
prosecuhed for fraud; o

2¢ That the ballots east in & school bond alection may be
recounted only in the case of (1) grend Jury investigations and
{2) in the trial of eivil end c¢riminal ceses in which the viola~
tion of any law relating to elecbions is under inVesbigatien or
at lssue} _

3. That the oath of eleetion officials in a scheol bond
election held on e day other than the day of the amnual school
meeting may be sdministered by any offieial authorized to ad-
minister oaths;

i+ That 1t is the dut of boards of education in-districts
having slx directors or hsving high schools to publish annually
8 finanoial statement of the district in accordance with Sectlion

5. That upon the request of five per cent of the quallified
- voters of the school distriet as determined by the votes cast
for Governor at the last election, it iz the duty of the State
Auditor to make an audit of the flnencial accounts of the dis-
trict in accordance with Section 29. 230. RS¥o 1949,

The farsgoing opinion, which I hereby approve, was prepared
by my Assistant, John W. Inglish.

Yours very truly;

JOHN M. DALTON

Attorney General
JWI 3ml
Enes (L)



