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“CLERK: . o The offices of probate clerk and
PROBATE CQURT: : appralser of an estate bef?re the
"PROBATE COURT CLERK: _ probate court are incompatible,

. OFFICERS: ‘ and thus may not be held by the
INCOMPATIBILITY OF OFFICES: same person at the same time.
INHERITANCE TAX: '

»

)

September 29, 1955

R

Honorable Chas. E. Murrsll, Jr,
Prosecuting Attorney

Enox County

Edina, Missouri

Doear Sim

This is in response to your requeat foy an opinion wﬁieh
reads as follows: E | ' -

"I would like to have your opinion on whether
or not a Probate Judge may legelly appoint the
elerk of his court as an eppralser for the
purpese of appraising an estate for 3tate
inheritance Tax," IR

Seetion 145,150 limits the appointment of an appraiser to
Ya gqualified tax-paying citizen of the county, who ig not exeou~-
tor, administrator or benefieinlly interested in zald estate or
the attorney for any of sush partles ...." This statutory pro-
vislon, thus, does not expressly prohibit the appoinitment of the
elerk of a probate court as an appraiser,

- Although such an sppointment would not contravens g Missouri
statute, the common law ruleé in regard to the holding of two of-
Tieces could be violated, 67 €,J.8., Section 23, pages 133 to 136,
states this rule, in partt . '

"4t common law the holding of one office
does not itself disqualify the incumbent
from holding ancother office at the same
time, provided there 1s no inconaistency
in the functions of the two offices in
questlon. % 4 %
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"% 4% % the general rule is that the in-
conslisteney, which at common lsw makes

offlces incompatible, dees not congist in the
physleal impossibility to discharge the duties
of both offices, but lies rather in a confliet
of interest, as where ons 1s subordinate to
the other and subject in some degree to the
supervisory power of itg incumbent, or where
the incumbent of one of the offices has the
power of appolntment as to the other offlce,
or the power to remove the incumbent of the
cther, or to audit the accounts of the other,
the question being whether the cocupancy of
both offices by the same person is detrimental
to the public Interest or whether the perform-
ance of the dutles of one interferes with the
perfornance of those of the other,# « "

The Missouri Bupreme Court has also eleborated this principle
in 8tate ex rel, Walker v, Bus, 135 Mo. 325, at page 338:

" % % At common law the only limit to the
number of offices one person might hold was
that they should be compatible and consistent,
The incompatibility doees not consist in a
physical inebllity of one person to dlscharge
the duties of the two offices, but there must
be some inconsistency in the functions of the
twos some conflict in the dutles required of
the officers, as where one has some supervision
of the other, is reguired to deal With, control,
Tphastis ad

or assist him, (Emphasis added.)

"It was sald by Judge Folger in People ex rel. v.
Green, 58 N,Y, loec. cit. 304: 'Where one office
I8 not subordinabe to the other, nor the rela-
tions of the one to the other such as are in-
consistent and repugnant, there isg not that in-
compatibility from which the law deeclares that
the geceptance of the one is the vacation of

the other,  The foree of the word, in its applica-
tion to this matter 1s, that from the nature and
rela tions to eaeh other, of the two places, they
ought not to be held by the same person, from

the contrariety and antagonism which would result

-2 “'



Honorable Chas; E. Murrell, Jr

in the attempt by one person to faith-
fully and impartially discharge the
dutlies of one, toward the incumbent

of the other,# s #"

To determine then whether the two offices are Ilncompatible
requires an analysis of the functions of both the appralser and
the probate clerk. It should be added that it is not necessary
in showing incompatibility that all the dutles clash so long as
some confliet. Sections 1ii5:150 through 145.190, RSMo 1949,
specify the duties of the appralser as follows:

"145,150, L+ Every such appraiser shall

make and subscribe, and file with the court
appointing him, an oath that he will faith-
fully and impartially discharge his dutles

‘a8 such appraiser and that he will appraise

all the property, estate, interest therein

or income therefrom involved in the proceedling
in which he is appointed at 1lts clear market
value and shell forthwith fix a time and place
for hearing the evidence and shall file notice
thereof with the court appointing him not less
than ten days prior to the date so fixed and
shall also give notice by mail to all interested
persons whose address he may have, always include
ing the director of revenue and the prosecuting
attorney of the county. ‘

"145.160. 1. The appraisen; shall appraise all
property, estate, assets, interest or income

at its clear market value and he is hereby
authorized to issue subpoenas and compel the
attendance beforse him of witnesses and the pro~-
duction of books, records, documents, papers

and all other material evidence, to administer
oaths and to -take the testimony of all witnesses
under oath, ' '

2. He shall make report of his appraisement
to the court ln wrlting and shall return the
testimony of the witnesses and sll other evi-
dence and such other facts in relation thereto
ag the court mey by its order require, and such
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report shall be made within twenty days
after the appointment of such appraiser,
unless the court, for good and suffioient
cause, by order gives such appraiser fur-
ther time in which to report; provided,

. when the eatats conslsts of personal
property only, the prosecuting attorney
mey, with the c¢onsent of the director
of revenue agree with the parties liable
to pay any tax upon the amount of the
same, and the court, if it approves such
agreement, shall enter judgment accordingly
and no appralser shall be appointed,”

"145,170, =1, Any interested person, in-
cluding the director of revenue, attorney
general or prosecuting attorney of the county
may flle exceptions to the report of the ap~
pralser within thirty days after the date
same 1s filed, specifically poilnting out his
or thelr objection thereto, and such excep~
tion shall be determined by the court in a
summary mannen%\w : '

"2, Any person aggrieved by the judgment

of the court as to the amount of liability

for the tax may appeal to the court having
jurisdiction of appeals from sald court in

- ordinary elvil actions, and in case of appeal
ti® appellant shall be required to give bond

to the state in double the amount of the tax,
interest, penalty and costs involved, condl-
tloned %o pay all taxes, inbterest and penalties
assepsed and costs taxed by the appellate court,

"145,180,~~The report of the appralser shall
be filed with the court in duplicate, one of
which duplicate coples, together with the
certificate of the ocourt or clerk shall be
forwarded to the director of revenue within
five days after the amount of sald tax shall
be fixed,

145,190, -=1, The appralser shall be entitled

to a reasonable fee for the time he is engaged
in hearing the evidence, viewing the property,

Ly
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and praparing, and filing his reports, and
the actual and necessery expenses Ilncurred
by him in the yerfarmance of his duties,
which together with all witness fees and
other costs shall be taxed against and pald
by the administrator, exscutor, or trustee
a8 other costs of the estate, and If no ad-
minlstration is pending, then by the person
liable {or the tax, but before the appraiser
shall be entitled to his fee or expenses he
shall file with the court appointing him a
aworn statement of the same and the court
shall allow him a reasonable fee and ex-
penses actually and necessarily pald by him
in the performance of his duty as such ap~-
praiser, . (RSMo Gumulabive Supplement, 1953).

It is olear that "the court" raferred to throughout these
sections plays a supervisory rule in regard to the work of the
appraiser, Section hB};h&O, R8Me 1949, must be noted as well,
which section. provides: ,

"“% i Upan qualifying, said elerk may dis-
eharge all the -duties of c¢lerk and shall have
power and authority to do and perferm all acts

~and duties in vacation which the Judge of ssid
court 1s or may be suthorized to perform in
vacabion, subject to the confirmation or rejection
of said court at the next regular term held there=-
af‘bez'. .

Interpreting a aimilar statnte, the Supreme Court of Mis~
sourl in Young v, Boardman, 10 8.W, 18, 97 Mo, 181, at page 189,
speaking of the prabate clerk, has salds

M4 % % The clerk thus appainted is required

to give bond befora entering upon the duties
of 'his offics;' conditioned to discharge the
tduties of his officest And when so appointed
“and qualified, 'may discharge all the duties

of clerk and shall have power to do and perform
all acts and duties in vacation which the judge
of seaid court is or may be authorized to per-
form in vacation,! etc. Throughout the law re-
lating to the administration of estates of de~
ceased persons and the probate of wills, various

by o
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duties are assigned to probate clerks,

When the judge appoints a clerk, these

duties devolve upon the clerk thus ap-

pointed, There c¢an be no doubt but he

is the dlerk of the court and an officer of

- the eourt, and not In any sense the clerk
of the judge." ‘

Moreover, Walker v, Bus, supra, states that lncompatibility
of two offices may stem from situations whers one of ficer ls
"#Hequired to deal with, control or assist" another officer,
Probate elerks of necessity meet this condition vis-8-vis the
appralsers appointed by the probate judge.

It should be noted as well that House Bill 30, 68th General
Assambly (The Probate Code of 1955, Effective January 1, 1956),
mekes even clearer the inherent incompatability of these two
offices due to the supervision, conbrol and assistence rendered
the appraiser by the probate clerk:

"Seection 6., The court shall be open for
the transactlon of probate business at

all reasonable hours. The court may by
rule provide for the holding of sessions
of the c¢ourt at regular recurring times
for the purpose of hearing claims, settle-
ments and other mabtters bubt no such rule
shall prohibit the hearing and determination
of any proceeding before the court at any
time when necessary to promote the ends of
Justice . % "

"Seetion 8, 1. The clerk may take acknowk-
edgments, edminister: oaths, and certify and
authenticate copies of instruments, documents
and records of the court, and perform the usual
functions of his offlece. ‘

"2. Subject to control of the judge, the clerk
may issue notlces and make all necessary orders
for the hearing of any petition or other matter
to be heard in the court.

"3, If a matter is not contésted, the clerk
may hear and determine 1t and make all orders,



Honorable Chas, E, Murrell, Jr.

Judgments and decrees in connectlion therewlith
which the judge c¢ould make, subjeect to be set

aside or modified by the Judge at any time ,
- within thirty days thereafter; but if not set
aside or modified the orders, judgments and
decrees made by the clerk shall have the same
-offeot as if made by the judge.

"Seetion 17. 2, Ho appeal shall be allowed
from any order made by the clerk under section

8 unless & motion te modify or vacate such order
hags been denled by the court but no such motion
18 necessary to an appeal from any order made by

the judga.

"Section 21, All appeals shall be taken within
thirty days after the decision complained of

ig made, Where a motion to modify or vacate

an order made by the ¢lerk 1s denied or where
sueh order is modifled or vacated, the appeal
shall be taken within thirty days after the
order sustaining,; modifying or vaecating the
order iz made," ‘

According to the common law principle as interpreted by

the Buprems Court of Missouri, it is not within the public
interest, thus, for a probate clerk to serve as an appraiser.

CONGLUSION

It is, therefore, the opinion of this department that the
offices of probate clerk and apprailser of an estate before the
probate court are incompatible and thus may not be held by the
same person at the same time. N

The foregoing opinion, which I hereby approve, was prepared
by my assistant, Walker La Brunerie, Jr.

Yours very truly,

John M., Dalton
Attorney General
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