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S " COUNTY COURTS: .County court may not obligate county by
o designating in December, 195l;, newspaper

COUNTY ﬁINﬁﬁCIAL REPORTS: in which county!s financial report is to
, be published after January 1, 1955.

v -
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Honorable Charles W, Medley
Prosecuting Attorney
8t. Francole County
Parmington, Missouri

Dear Sirs

We heve received your request for an opinion ef this
offiee, which request i1s as follows:

"4 situation hes aerisen in St. Frencois
County and the OJounty Court has requested
that I write you for en asttorney generalls
opinion and I respectfully request the
s8aMmMe.,

YPhe faets are as follows! )

"seotion 50.800 R.S,M. 1949 provides that
on or before the first Honday in March of
each year after the taking effect of this
law the county court of each county in
this state shall prepare and publish in
some newspaper of general cireculation
published in such county, if such there
be, and 1f not be notices posted 1ln at
least ten places in such county, a de~
tailed financial statement of the county
for the year ending December thirty~first,
preceding, :

"Pursuent to this statute, the then County
Court, entered en order on the Gth day of
Deeember, 1954, euthorizing the Farmington
Kews, & wWeekly newspaper in thls county to
publish the financliel stebtement for the
year 195l, and they also authorized Harold
Thomas, the then county clerk to prepare
this finencisl statement.
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"On January 1; 1955, a new County Court
took offiece; having been elected at the
general eleotion in November, 195l4.

"On Jenuary 2, 1955; the new County Court
discovered that this order had been made
authorizing the Farmington News to publish
the financial statement for 1954 and the
new Court wes of the opinion that some
other newspaper in the county would be able
to render the county better service in the
publication of the finenocial statement and
they notified the Farmington News,

"The Farmington News had‘allegedly'expended
$500.00 in partially preparing the financial
statement for publieation,

"QUESTION No. 1t Would the County Court as

of December, 195l;, have a right to designate
a newspaper to publigh the financlal state~

ment in 1955 for the year 19547

"QUESTION No. 2: Would the present County
Court which took office as of Jamuary 1,

1955, be bound by the 0ld Court's order as

to who should publish the financial statement?

"QUESTION No. 3: Assuming the new Gourt
authorizes a different newspaper to publish
the financial statement, would the County be
liable to the Farmington News for s breach
of contract or for any other liebllity?

"Would appreclate a very prompt reply éa
thisg financiel statement must be published
by the lst Monday in March of 1955."

Section 50,800, RsMo 1949, provides, in part, as follows:

"1, On or before the first Monday in March

of each yemr after the teking effeet of this
law the county court of sasch county in this
state shall prepare and publish in some newa-
paper of general circulation published in

such county, if such there bs, and if not by
notices posted in at least ten places in such
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counby, a detailed financial statement of
the county for the year ending December
thirty~rirst. praeeding._ ,

Section 50,810, Rilo 1949, prevides, in part, as follows:

"1, The statement ghall be set in the
standard column widbh measure that will
take the least space and the publisher
‘shall file two proofs of publication .
with the county court and the court shall
forward one proef to the state auditor and
shall file the other in the office of the
court. The county court shall not pay the
publisher until seid proof of publication
i1s filed with the court snd shall not pay
the person deslgnated to prepare the state-
ment for the preparation of the copy for
said statement until the state auditor
shall have notified the court that said
proof of publication has been received and.
that it complies with the raquiremanbs of
this seebien.

Section 50,800 obviously contemplates that publication of
the financial statement will be made between Jsnuery 1l and the
first Monday in March of each year, Publication prior to
January 1 would be imposeible inasmuch as the county's financial
condition as of the end of the year could not possibly be ascer-
taeined prior to that date. , ,

Under Section 50,810 no expenditure of counﬁy funds for the
publication may be made until after proof of the publication hasg
been filed by the court and the report as published has been
approved by the State Auditor.

In view of the foregolng provisions, we think it clear that
no expendliture of county funds for the publication of the report
may be made until sometime after January 1l of eech year. As a.
result, we fesl that the question of the authority of a county
court to designate a newspaper for publication of the report must
be considered in the light of the county budget law,.

Seation 50,670, RSMo 1949, applicable to counties of the
third class, the class to which St. Francois County belongs,
provides, in part, as follows:
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" & % # The county courts of the several
counties of this state are hereby authorized,
empowered end directed and 1t shall be thelir
duty, at the regular February term of sald
gourt in every year, to prepare and enter

of record and to file with the county treas~
urer and the state auditor e budget of
estimated receipts and expenditures for the
year beginning Jenuary first, and ending ‘
December thirty-first, & # 4" .

Under this provision the expendltures for the publicatlon
of the 195l financial statement muast be included in the budget
for 1955, inasmuch as the Legislature has clearly evidenced the
intention that the county's fiscal affeirs shall be conducted
on a calendar year basis,

In view of the foregoing, we fesel that a county court would
have no suthorlity to incur any liabllity on behalf of the county
for publication of the report prior to the year for which the
itenm is required to be budgeted. The courts have held on numer-
ous occasions that under the county budget law the county may be
obligetsd for an expenditure, even though for county purposes,
only when there has been provision made in the county budget for
such expenditure end only when there is an unexpended balence in
the fund to which the expenditure must be charged. F¥issouri-
Kanses Chemical Corporation v, New Madrid County, 345 Mo. 1167,
139 S.We (2d) 4573 Elkins-Swyers Office Equipment Co. v. Monitesu
County, 357 Mo. L8, 209 s.w. (2d4) 127.

The wisdom of such requirement seems to us apparent. To
permit an oubtgoing county court to enter into contraets to be
peid out of the subsequent year's budget could possibly result
in a complete upsetting of a eounty's finaneial system,

In reaching the sbove coneélusion we have taken inte con~
sideration the case of Aslin v. Stoddard County, 341 Mo. 138,
106 s.W. (2d4) 4472. In that case an outgoing county court on
December 31 of the last year of the terms of two of 1ts members
entered into a ocontract with a janitor for the county courthouse
for a period beginning on January l. The incoming eounty court
refused to recognize the contract and the janifor sued for breach
of his contract. The county contended that the county court
could not enter into a contract extending beyond the term of office
of some of its members. The court rejected this contention,
stating, 106 S.W. (2d4) l.c. LT77:
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" & ¢ % In our opinion, & county court
has power to make a contract such as that
here in question, for s reasonable time,
the performance of which wlll extend .
beyond the term of office of some member
or members of tha court, We so hold." =

' The Aslin ease, hnwaver, involved the trensaction entered
into prior to the enactment of the county budget law. Ibts pro=-
visions were not applicable and, therefore, were not consldered
by the court.

We have also considered the case of State ex rel. Taylor Ve
Wade, 360 Mo, 895, 231 S.W. (24) 179. 1In that cese the court
held that the fallure of. the county court to include in the county
budget provision for expenditure for publication of the annual
financlal Peport waas no defense to an astion in mandemus to compel
publication of such report. The court stated in that case with
rgferenee to the annual financial statement, 231 Se w. (2&) l.ce,
183

"o % So here, while tbe.ﬁegislabure
did not fix the exact amount te be ine
cluded in the budget, its direction in
thease statutes that such a statement
must be prepaered snd published annually
is a mandate to the county court to ine
clude a reasonable amount for that
purpose in each year's budget} and the
amounts required for this purpose thave
priority over other items as to which
the county court had disceretion to de~
termine whether or not obligations
concerning them should be incurred,.'"

Howevar, we feel that the decision in that case affards no
excuse to a county court for falling %o comply wlith the county
budget act and include in its budget provision for the cost of
publication of the county'!s annual financlal report. In the
Wede case the ecounty court sought to excuse 1tsg fallure to
perform a mandatory duty on the grounds that it had falled to
perform snother duty likewise imposed upon it by law.

As for the question of liability of the county to the news-
paper previously deslgnated by the county court, in view of the
. fact that the ocutgoing county court had no suthority to contract
for the publication,.no liebility could be imposed upon the
county to the newspaper originally designated. In the case of
Bayless v. Gibbs, 251 Mo. 492, l.c. 506, 158 S.W. 590, the court
stateds

5
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"This court, in numerous cases, has re-
peatedly held, that the county courts of
the respective countles of the State are
not the general asgenta of the countiss of
the State, They are courts of limited
jurisdictions, with powers well defined
and limited by the laws of the Btate; and
as has been well said, the statutes of the
State eongtitute their werrant of suthority,
end when they act outslde of and beyond
thelr statutory authority, their aots are
null and vaiﬁ.

uenbl ..this court has so
P \,a I h nat all parsan Ei%”
ng wi E said courts oy alan,‘

bound to Galke notice of their powers and»
aubthority ™ (Emphasls ours.) B

There 1s also another matter to be consldered in this conw
nection. You have informed us that the county court made no
written contract with the Famington News but merely designated
it by order entered of record as the newspaper in which publica~-
tion was to be made. In this connection we call your attention
to Section }32.070, RSMo 19&9, which provides:

T

"No county, clty, town, village, school
township, school distriet or other munieipal
corporation shall make any contract, unless
the samé shall be within the scope of 1lts
powers or be expressly euthorized by law,

nor unless such conftract be made upon a cone
slderation wholly to be performed or executed
subsegquent to the making of the contrectj and
such contraet, including the consideratlon,
shall be in writing and dated when made, and
shall be subscribed by the parties thereto,
or thelr sgents suthorizad by law and duly
appointed and authorized in writing.

If the order of the county court 1s the only writing relative
to the purported contract, it is obvious that under this section
it would be vold because it had not been "subscribed by the parties
thereto." The courts have held on numerous occasions that cone
tracts entered into by countles and other political subdivisions
contrary to the provisions of this section are vold., Migsouri-
Kanses Chemical Co. v. Christian County, 352 Mo. 1087, 180 S.W.

(2d) 735.
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Tf there is no written contract, the fact that the Farmington
News had expended $500,00 in preparing to publish the report would
not extend to bthat newspaper the benefit of Section 131,090, RSMo
1949, ‘That sectlon provides: : '

"The counsy court may, by an ordesr entered
of reecord, eppoint an agent to make any
contrect on behalf of such county for ersct-
ing eny county buildings, or for eany other
purpose authorized by law; and the contract
of such agent, duly executed on behalf of
sush counbty, shall bind such county if pure
suant to law and such order of court,"”

In the case of MisseurieKansés Chemical Ce. v. Christian
Gounty, supra, the court explained the effect of this section in
cases where no written contract had been entered into as follows,

"Mhis court has held that this section
applies only uwhere the parties have not
followed the regquired form of procedurs in
exgcuting a contract and that 1t affords
no relief where the parties have falled to
follow the conditions imposed upon the
making of & contract. Scobt ve St. Louils
County, 341 Mo, 1084, 111 8.W. 24 186;
Hillslde Security Cos v, Minter et al.,
300 Mo. 380, 254 S.W. 188."

CONCLUSION
Therefore, it 1s the opinlon of this office that:

(1) The county court as of December, 1954, has no authority
to obligate the county by designating a newspaper to publish the
annual financial report of the county for the year 195, whieh
publication must be made sometime after January 1, 19553

‘ (2) That the county court which took offiece as of January 1,
1955, would not be bound by the old court's order as to who should
publish the financial statement;

(3) fThat should the new court enter Ilnto é contract with a
different newspaper te publish the flnancial statement, the county
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would not be lieble to the newspaper previously atiempted to be
designated for publication by the county court in 195l for a
breach of contract or for eny other liability, particularly where
no written contract signed by the parties has been entered into
for such publications . ‘

The foregoing opinion, whieh I hereby approve, was prepared
by my Assistent, Robert R. Welborn.

~  Yours very truiy,

JOHY M. DALTON
: Attorney General
RRWiml



