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CRIMINAL LAW:: When a defendant voluntarily appears to answer a

ARREST :: charge that he has committed a misdemeanor, and
SUMMONS ¢ does not object to the fallure of issuance of a
warrant of arrest or summons against him, it is

WARRANTS ¢ ]
. ' unnecessary to then issue as a matter of course
suech warrant of arrest or summons.
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March 30, 1955

Honorable Roy W. MeGhee, Jr.
Prosecuting Attorney

Wayne County

Gresnville, Mlssouri

Dear Mr. MoGheet

Your letter of Mareh 25, 1955, requesting anx
opinion of this offles reads, in part, as follows:

"phis office handles a large volume of
minor nisgdemeanors, the majority of
which can be elaasified as followst

"1, Ceonservation commission regulation
violations,

"2, Minor traffic violations.

"In most of these cases elther the cone
gervation agent in the former casze, or

the sheriff or highway patrolman in the
latter, give the viclator a summons to

gppear before the magistrate court on a
dsy certain te answer the charge, which
is subssequently filed by me,

"As I understand the matter, this fsum=
mons?, not being lesued by the court
pursuant to the Supreme Gourt rule, has
no legel vallidity, but i1s mersly a 're=
minder! to appear as directed or a ware
rant will be Iissued.

"When the violstor does appear in ree=
gponse to such !'summons? should & warrant
be {ssued or not? :

"The magistrate here has taken the position
that the viclator, by hls eppearance, has




Honorable Roy W. McGhee, Jr.:

waived the i1ssusnce of the werrant, while
I am informed that in other countles a
warrant is issued in all such cases as a
matter of ecourse,”

Supreme Court Rule 21,05 provides:

"Upon the filing of an information charg=-
ing the commission of a misdemeanor, a
warrent for the arrest of the defendant
shall be issued.. If, however, there is
reasonable ground, in the discretion of
the judge, magistrate or the prosscuting
attorney, as the case may be, to belleve
that the defendant will appear upon a
sunmons, & summons shall be issued in-
stead of s warrant of arrest. The sum=-
mons Bhell describe the offense charged

in the information and shall command the
defendant to appear at a stated time

and place in answer thereto. The summons
may be served in the same manner as a sume
mone in a elvil asction, If the defendant h
ghaell fall to appear as commanded by the
aummaﬁs, a warrant of arrest shall be ig-
susd,’

The obvious intent of the Supreme Court in formulating
the above rule was to obvlate the necessity of the issuance
and execution of an arrest warrant in misdemeanor cases
wherein there la reasonable ground to bellieve that the de=-
fendant will sppear voluntarili to answer the charge agalnst
him, 8ince a warrant of arrest need lssue only when the de-~
fendant falls to appear in response to a summons, it 1is '
clear that such warrant is not requirsd to be issued as a
matter of @ourse when a defendent voluntarily appears at a
time and place satlisfactory to the court having jurisdiction
of the case, Nor is it necessary for the court to issue a
summons to a defendaent who voluntarily appears without ob-
Jeoction to the fallure of issuance of a summons by the court,
The summong is nothing more than notlce to the defendant that
he has been charged with an offense, and that he is required
to appear at a certain time and place to answer ths charge,
See Form No. 22, Criminal Procedure Forms Promulgated by the
Supreme Court of Missouri, p, 789, BR8Me Cumulative Supplement,
1953. The purpose of the summons having been fulfilled upon
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Honorable Roy W, McGhee, dr.t

the voluntary appearance of the defendant, 1t 1ls our opinion
that no summions need be then issued. Our position is sube
stantiated by 22 €.J.8., Criminal Law, paragraph 316, p.
468, which deelares the rule to bes B

"% # # However, since the only functlen
of the warrant in a criminal case is to
enable the court to aecquire jJjurlsdietion
of the person of accused by bringing him
before the court to answer the charge made
against him, where a person is arrested
- lewfully, without a warrant, and is ime
medlately taken before the court, or when
accused appears voluntarily snd pleads to
. the complaint, or when his presence 1s se-
eured in some other way, there is no neces-
sity for a warrant, & # *,"

CONCLUSION

/
It is, therefore, the opinion of this office that when
a defendant voluntarily eppears to answer a charge that he
has committed a misdemeanor, and does not object tio the fail-
ure of issuancs of a warrant of arrest or summons against him,
it is unnecessary to then issue as a matter of course such
warrant of arrest or summons.

The foregoing opinion, which I hereby approve, was pre-
pered by my Assgistant, Mr. Paul ¥MceGheeo.
Yours very truly,

JOHN M. DALTON
PMcGeirk Attorney General



