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CONSTITUTIONAL LAW: That part of Section 337.060, RSMo 1949, which *

OSTEOPATHS: gives the Missouri Association of Osteopathiec
RENEWAL LICENSES: Physicians and Surgeons the power to determine
PROFESSIONS: the educational programs which will be neces-

sary for renewal licenses:of osteopaths of
Missouri, is unconstitutional and void.
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Representative, 8th Pistrict
City of &t., Louls .
2162 Allen

8t, Louls, Migsouri

Dear Mr, Martino:
In your letter to us you request an opinion as follows:

"] pespectfully request that you furnish me an
opinion as to whether the following practlice 1s
a proper or an improper one under the lawt

"seotion 3317.060, V. A, M, 8., provides for annual
renswal of osteopaths! licenses to practice in this
State., The renswal is under the jurisdietion of
the state board of osteopathlec reglstration and
examination., The statute contelns a proviso, in
these wordst '
T.veseprovided that satisfactory evidence 1s
pregented to the board that the said licensee
in the year preceding the application for re-
newsl attended at least one of the two-day
educational progrems as conducted by the
Missouri Associstion of Osteopathic Physlclans
and Surgeons, or its equivalent as approved by
the Missourli Association of Osteopathic
Physicians and BurgeonsY,

"The Missouri Associatlion of Osteopathic Physiclans
and Surgeons is a private, pro forma decree corpora-
tion, It was formed on January 11, 1921, in the
Cipoult Court of Macon County, HMissouri. Article III
of its constitution provides, in 1ts entlrety, that:

“Those eligible for membership shall be the
present members of "The Missourl Osteopathic
Association', members of "The American
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Osteopathie Association'u.and”auch;d%herwmembers.,
as shall be elected in‘accordanee.wfthﬂtheuﬁyﬁLawsﬁ.

"Exercising the power. delegated.it by Section 337.060,
the Missouri Assoclatlon of Osteopathie Physicians and .
Surgeons approves the following aetivities for which
annual educational credit may be taken by oabaopatha
in renewing their licenses: . o
1, Its own state convention. s
2. The American Osteopathic. Association convention.
i. The Kansas City Child's Health Conference.

« The Kirksville Refresher Course.. ,-JMWVMWWMMW.MWMHwMW:J

"In connectién with the. granting of approval of these. .

courses, the Missouri Assoclation of Osteopathic.Physieians

and Surgeons requires that the applicant for license -
renewal must joln the Assoeclation and pay dues {whiech

vary, but which are presently $75.00 s year), .or, in the ,
alternative, pay a penalty equal to the amount of such dues,

"More partiecularly, shonld the liecensee attend the state
convention above, he must be a member of the Association.
S8hould he elect the American Osteopathic Association .

convention, he is not eliglble to attend unless he is .

a member of a Divisional Soclety, such as the Missouri
Agsoclatlion of Osteopathle Physleians and Surgeons. Should.

" he attend, either, the Kansas City Child's Health Conference
or the Kirksville Refresher Course, he is required by

the agency conducting the course, flrst, to pay a registra~4‘

tlon fee of $10.,00 or §15.00 and, second, to show either
evidence of membership in the Missouri Association of = .
Osteopathic Physieians,and,8urgeans‘orupay‘anmadditional
sum equal bto that Association's annual dues., What is

done with the monies so collected in lieu of the ysearly
dues 1s not known, at least to me; and I think is not

known to the average osteopathie practitioner,. ,

"Magazine advertising outlining this requirement and
showing the dues {(or penalty) to be %?S 00 in 1955 and
$85,00 in 1953, is attached. .

"It may or may not be a factor in your determination, -
however, 1 know that it is not required that an osteopath

e
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applying for license renewal attend these approved
courses. <The Mlssouri Assocliation of Osteopathie
Physiclans and Burgeons snnounces that there is no such
requirement, The only things which are striectly
enforced at these courses is the payment of the two
fees as stated above or the procf of membership in

the Missourl Association of Osteopathic Physiclans

and Surgeons, as I have desc¢ribed in the next-to-

last preceding paragraph.

"It has been complained to me that this statute
ghould be repealed or amended. The complainants

are osteopaths who protest (a) that they receive

no benefits from the Missourl Association of
Ostsopathie Physiclans and Surgeons, or so slight
benefits that they do not wish to be members;

(b) that they regard the Association's combination
of dues and assessments &s exorbitant; (e) that they
believe this statutory system to be ilmproper or that
the system iz an unlewful misuse of the powers under
the statute; and (d) that there are meny courses of
educational study within and without Missouri, more
worthy of attendance, which they are denled, in effect,
becange they are not usable for oredit on license
renewal, -

"I do not mean to add information and authorities
useless to you, However, I would llke to state some
rules which 1 have attempted to follow 1n considering
similar matters, for I would like to know that such
rules are correct, It has been my understanding that
a law enascted by the General Agsembly mey not confer
unreasonable or arbitrary power to grant or refuse
licenses~-and that a board or officer so vested with
a power to grant or refuse licenses may prescribe
rules and regulations only insofar as they are reason-
able. It has been my further understanding that rules
ag to an appllcant's qualifications for license are
reasonable go long as they pertaln to his sultability
to perform the acts for which the license is sought
(Gandy v. Borras, 154 So. 248, 11l Fla, 503}.

"For example, an applicant may properly be required

to meet certain minimum standards, as to age (Garman
v. Myers, 80 P, 24 62, 183 Okla., 14l), education

( Barbers Commission of Mebile County v. Hardeman,

21 %o, 24 118, 31 Ala, App. 626), experience (Pincourt
v. Palmer, 190 ¥, 24 390, C. A.}), financial responsi-
bility (Mosesian v, Parker, 112 P. 24 705, Ll Cal. App.
Siily), passing graede on exaemination (State ex rel 3ill
v, Examining Board of Master Eleetricians, 129 S8So. 427,
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1l La. App. 17), g&od,moral character (Murray v,
Williams, 60 A, 2d 402, 162 Pa, Buper. 633), stec,

I have not undarstood,that an asgociation delegated
by law to partieipate in licensing can reasonably
require the applicant to Jelin the association or
pay a penalty for not doing so."

In 70 €. Jd. S., Physieians and Surgeens, at page 826,
i1t 1s stated: .

"In so far as praetiee within a particular
- state 1s concerned, the legislature thereof
has power to require a license or certificate
for the practice of medicine, surgery, dentise
try, or other'healing art, %.% *,

And alsc in T0 C. J. 3., Physiclans and Surgeons, at page
913, it ie atated'

"In general, statutes have been held valid
which provide for the lssuance of annual
licenses to persons practicling specified
branches of the hesling arts and require

those licensed to obtaln annual renewals,

or whieh require those who have been llicensed
in the state, but who have left the state

and permitted their license to expire, to

make & satisfactory showing before a state
board in order to obtain a renewal, or

which require practitioners to complete
specified educational work during each

year as & prerequisite or condltion to the
right to practice their profession or to

have thelr licenses renewed, provided

- they either fix the standard of the educa- ,
tional work required or delegate to a board the
suthority to set a required standard; and a
requirement for the payment of annual renewdl
fees ls not invalid, #* % "

In 33 Am, Jur., Licenses, page 336, it 1s stated:

"It is well settled that the state under its
police power has the right to regulate any
‘business, occupation, trade, or calling in
order to protect the public health, morals,
and welfare, subject to the restrictions of

-
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reasonable classifieation. Thls power to
regulate includes the power to license; and
1t im the settled general rule that to pro-
tect the hesalth, morsls, and welfare of the
publi¢ a state can license an occupation,
trade, or calling. # # %" - '

Thus, 1t can be ssen from the above eited authorities
that such a delegation of authority as ws have here by the
State Legislature, must be within the constlitutional limits

of the Congtitution of Missouri, 1945.

Section 337.060, RSMo 1949, suthorizes the State Board of
Osteopathic Registration and Examinatlion to issue a renewal
license to & licensed ogteopath in the State of Missouri on
the payment of a $2.00 fee and when "gatlsfactory evidence
ie presented to the board that the sald licensee in the yesr
preceding the application for renewal attended at least one of
the twow-day educational programs as conducted by the Missouri
Association of Osteopathic Physiclans and Surgeons, or 1ts
equivalent ag approved by the Missouri Assoclation of Osteo-
pathic Physieclens and Surgeona,"

From this statute, 1t 1s seen that the State Legislature
has delegated to a private associatlion or organization the
power to determine arbitrarily and with uncontrolled discretion
where, when and how the educational courses are to be attended
by the osteopaths seeking & renewal llcense, and the amount
to be pald for such ecourses. Such delegation of uncontrolled
discretion to a private organization is unconstitutionsl and
void. Thie 1s on the ground that i1t 1g a delegation of power
to a privete organlgation or association to determine the
rules and regulations that will econtrol an osteopath of Missouri
in attending refresher courses that are mandatory in order
to obtain a renewal license,

In an opinion rendered by this offlce on December 31,
1954, to the Honorable L, A, Hansen, D.8.C., Seeretary, Missouri
State Board of Chiropody, concerning a proposed statute on the
regulation of chiropodists, this office stated that the
enactment of & provision by the State Leglslature that would
give to private organizations the power to determine what
acts or omissions by chiropodists could authorize revocation
of & license graented by the 8tate of Mlssouri would be an
unconstitutional delegation of legislative power to the
private organizations, Also in the case of State vs. Crawford,
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10k Ken, 141, 177 2. 360, lic, 361, 1t was stated:

"But none of the cases cited has ventursd
so far afleld as to intimete that the legise
lature might delegate to some unofficial
organization of private persons, like the
‘Fational Fire Protective Assosiation, the

. power to promulgate rules for the governe

ment of the people of this state, or for
the management of their property, or that
the leglslature might preseribe punisghment
for bresches of thege rules, We fesl cer~
tein thaet no such jud&eial doetrine has
evar'baan announced,” ,

Also sea the oase of Btate ex rel,. Heak F-14 al. V8.
Wiseonsin Btate Board of Examiners in Chirepractic et al.,,
30 W,W. (24) 187, This case is almost directly in point with
the problem here invelved. In that case the Wisconsin
Legislature by statute pravided the following, l.c. 188:

"1(7) A1l ilcenses issued by the board.
ghall expire on the thirty-first day of
December Following the issue thereof,
except that any holder of a license may
have the same renewed from year to year
by the payment of an annual fee of five
dollars; provided, that satisfactory. -
dence is presented to the board tha fﬁai,
Iicensee gn the year preceaing .the &p

cation for renewsl hgg attended At 1east

one ag the §§Q~Ea educationsl programs

conducted, ma_parvisedh and directed & the

Wiscansin ¢hiropractic Assoc a,iog and exe

tion from thie regulrement sha 1 be gr: granted onlz upon
shaglgg satisfactory to sald aarﬁ‘ﬁhat att§g§
ance gt seid ed oa_Moﬁgi Eragg§§~_3§§,unavo dably
gravgﬁﬁé’; T

The Supreme Court of Wiseonsin held that such delegation
by the Legislature of Wiseonsin was unconstitutional in that
it did not fix any standard for the prugram to be offered.
The Court stated at page 189:

"% % % The diffieculty 1s that the legislature

has fixed no standard of & program which must

be attended nor has 1t delegated to any board

the authority to approve the program to be of«
fered. It has merely provided by whom the

-
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program shall be given. In Ex parte G, B, Gerino,
the statute provided the State Board of Medlcal
. Examiners should be slected from three certaln
medical soeleties, while upholding the statute
the court maid it 'could not be upheld at sll
4f 1t were put upon the ground that in so doing
the state 18 acting for the bensfit of any one
or all of the medical societles or schools of
medieine exipting in the state.' We coneclude
here the state was scting for the benefit of
the associstion primerily, which is not within
the leglitimate exercige of police power. See
11 Amer, dur, 1093,7 (Undsrscoring ours).

¥ e § e k-

Thus, 1t would ssem that the reascning in this opinion
clted above and the cases eited above, that the part of the
statute here in question which gives the Mlssouri Association
of Osteopathlc Physlciang and Surgeons the arbitrary power to
determine what educational programs shall be necessary in
order for an osteopath to receive a renewdl license is uncone
stitutional and void as in violation of Article III, Section 1,
Conatitution of Migsouri, 1945, which states:

"The legislative power shall be vested in a
senate and house of representatives to be
sbyled 'The General Assembly of the State of
Missouri!,"

Thug, this delegstion of authority to the Missouri
Agsociation of Osteopathlc Physielians and Surgeons is unconsbi-
tutional and void., It is as if never enacted and it gives
no authority to the Missouri Associatlion of Qsteopathie
Physleiane and Surgeons, This rule ls thus stated in City
of 8t. Louis va. Polar Wave Ice & Fuel Co., cited supra, at
page 998 as follows:

"tyhen a statute 1s adjudged unconstitutional,
it 1s as if it had never been, rights cannot
be built up under it; contracts which depend
upon it for their consideration are voild; it
constitutes a protection to no one who has
acted under it, and no one can be punished
for having refused obedience to 1t before

the decision was made. And what is true of
an ach vold in toto is true as to any part

of an act whieh 1s found to be unconstlitubtional
and which congequently 1s to be regarded as

-T=
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having never at any time, possessed any
legal forece,'"

CONCLUSION

It is the opinion of this office that that part of
Section 337.060, RsSMo 1949, whiech gives the Missouri Associa«
tion of Osteopathic Physicians and Surgeons the power to
determine what educational programs shall be necessary for
an osteopath to attend in order to obtain a renewal license
1s unconstitutionel and void, and that the Missouri Association
of Osteopathic Physlcians and Surgeons has no authority to
ac§ under such section since it 1s unconstitutional and

The foregoing opinion, which I hereby appravé, was
prepared by my Asgletant, Mr. Harold L., Volkmer,

Very truly yours,

JOEN M, DALTON
Attorney General
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