- COUNTY TREASURER: County court presumed to have taken
: increased compensation for county
treasurer into consideration when
it increased annual compensation.

FI LD February 1, 1955

Honorabls Robert L. Lamayp
Progeeuting Attorney
Texas Gounty

Houston, Missouri

Deay 3ir:

‘We have received your request for an opinion of this
office, which request reads as followst

"I have been asked by Mr. Walter Beeler,

- ‘the County Tremsurer of Texas County,
for an opinion as to the additional come«
pensation sllowed him in connection with
the collection of intangible parsonal
property tex under House Bill 199 of the
66th General Assembly.

"The facts are as follows: Mr. Beeler

“ gerved as County Tressurer from 1949 to
1952, being re-elected in the latter year
for another term ending in 1957, Texas
County is under township organization.
During his first tern, his salary as

. County Treasurer was fixed st $$1900.00

- per year. HNo order by the County Court
was entered on the Court record fixing .
the amount of such salary; however, in
ell budget estimates during the years
of that first term, the item of ‘'salary!’
of the County Treasurer waes lncluded at
that sum under that speociflec designation.
After the passage of H.B. 199, the
tgalary! of the County Treasurer was
ineluded in budget estimetes at the sum
of $2,000.00. The additional compensation
provided for by H. B, 199 was never entered
in the County budgets under that deslgnation.



Honorable Robert L. Lamar

"During the years 1953 and 'S5} the same
~ eondition continued, the budgets including
hig tsalary' at $2,000,00. The same thing
is true of the 1955 budget now in prepara-
tion. Texes County 1s a 3rd cless county,
and it so happens that the 'salary! of
$2,000,00 exactly equals the minimum salary
of $1.200 00 permitted by law in a 3rd
~ elass, eounty, plus the $800.00 extre com~
,_penaghien for additional services provided
- for in ﬁiil99.

'"Queryt I8 the Gounty Treasurar of this
. County entitled to the $800.00 extra com=
pensation provided for in H.B. 199 over and
ebove the $2,000,00 !salary! specified in

. _ the budget eﬁtim&tesz or is the additional

" compensation to be included within and a
~ part of. such $2,000400 salary.

"7 would very mueh eppreciate 1t if you
would give me an opinion on this matter,
end trust thet I have given you sufficient
facts on which to base it.*"

Ag you have pointed out in your request, Texas County is a

county of the third clasgs under township organization.

to the 1950 census, its pepulation wag 18 992,

According

Section 5&0330: RSMo 19&9, as emended, Laws of Missouri,

1951, pege 377, reads as follows:

"The county treasurer in counties of the
third and fourth classes edopting township
organization shall be allowéd a salary of
not less than one hundred dollars par

month by ths county court to be paild as

at present provided by law; the ex officio
collector for collecting and paying over

the same shall be allowed a commission of
three per cent on all corporation taxes,
back taxes, llicenseés, merchants' tax and

tax on railroads, end twoe per cent on all
delinguent taxes, which shall be teaxed as
costs against such delinquents and colleected
as other taxesj he shall receive nothing for
paying over money to his successor in office."
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The enly change made in this section by the 1951 amendment
was the asddition of the reference round therein to fourth c¢less
aountiee.v | ; , :

House Bill No' 199 of tha 66th General Aasembly, referred
to in your oplnion request, 1g found in Laws. of Missouri, 1951,
pege 867. It imposed upon ceunty treasurers certain additional
duties in connection with the hendling of intangible peraanal
erty tax peturnis, Section 3 of the act (Sec, 5&.275. MoRS,
Sgrsupp.) provided as follows: -

"For the aaditianal duties impesed upon

oounty treasurers by seotion 2 of this act,
they shall receive the following additional
compensation, to be pald in the same manner
and from the same funds as dounty treasurers
are now paid provided sald tressurers shall
have used diligence in securing and preparing
the additional liat end shall have forwarded
the same to the Eiréeter of Révenue,

"(1} In cless fsur eountiea six hundred
' dollars per annum, -

"(2) 1In class three countles having a
population of leas than twelve thougend
five hundred, six hundred dellara per annum,

“{(3) In elass threa eeunties having e popu-
‘labion of more than twelve thousend five '
hundréd but less than thirty theusand, eight
hundred dollavs.~ R

"(l4) In class three ccunties having & popu~
lation of more then thirty thousand, one
thousand dollars.:

"(5) In class two counties, one thousand
dollars.. . ‘

"(6) In counties under charter form of
government a cempensation to be fixed by the
County Counail. }

This act becams effective on October 9, 1951,

-3
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, In our opinion, the county treesurer would be entitled to
receive the proportionate amount of the $800 therein provided
for:the period from the affestive date of that bill until the
eﬁé?df'l§51. The incresse having been voted by the Legislature,
1t would be eutomstically lneluded in the caunt¥ budget. - See
g%é](.,é\’réjﬁuchanan County, 346 Mo. 599, 142 8.W. (24) 668, 1l.o.

[ _] ' ‘9 LT : .

‘As to the subsequent years, however, we think a different
conclusion must be reached., This conclusion is based upon the
holding of the Missourli Supreme Court in the onse of Glvens v,
Daviess County, 107 Mo, 603, ' That case involved the salary of
the county treasurer under Section 5388, R.S8. Mo, 1879. That
statute authorived the county ecourt to fix and allow the treas-
urer as compensation such galary as it should deem reasonable
and Just. In that case the court dlscussed the matter of the
salary of the county treasurer under sald statute as follows,

"A public officer is not entitled to
compensation by virtue of a contract,
express or implied. The right to com~
pensation exiasts, when it exists at all,
as & creation of law, end as an incident
to the office, i ¢ % In the absence of
constitutional restrictions the compensa-
tion or salary of a public officer may be
increaged or diminished during his term of
offlae, the manner of hls payment may be
changed, or his dubties enlarged without
the lmpalrment of any vested right. # % &

"Owing doubtless to great difference in
the wealth and revenues of the varlous
counties, the leglsleture has delegated

to the county courts of their respective
counbles the duty of determining and
fixing the compensation of county treas~
urers by section 5405, Revised Statutes,
1879, which is as fellows: 'Unless other~
wise provided by law, bthe county court
shall slleow the treassurer, for his services
under this article, such compensation as
mey be deemed Just and reassonable, and
cause warrants to be drawn therefor.!
Under this seetion, according to the prin-
ciples above enunciated, the county court
of defendant county hed the undoubted
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right, abt least within the limits of
ressonableness end justice, to determine
the ecompensetion plaintiff should recelve
for hie services ag treasurer, and to
diminish the same during the term, if in
its Judgment clrocumatances demandsd &

" reduction, The asction of the county court
in previously fixing an annuel salery of
$1,500 to this office, whether by merely
paying that amount to former incumbents,
or by general ordery had the effect of
abbaching to ‘the office of tremourer of
that county, and as an incldent thereto,
& salary of $1,500 per yeary Vhen plaine
tiff was elected to the office, for the

" second time, he btook, ss Ilneildent thersto,
the right to receive this sgalary.

"He wes entitled to receive the salary as
previously fixed, from the time he entered
upon the dutles of his office, until the
expiration of the term unless 1t was de~
ereased by appropriste ac¢tion of the county
court and he was duly notified of the
echange. : :

"Ag has been seon thls right doas not rest
upon contract, but upon the law, the statute
and the action of the ecunty court. As is
said in Fitgesimmons v, Brooklyn, suprs,

tthe salary belongs to him &s en incldent

to his offlece, and so long as he holds it}
end, when improperly withheld, he may sue
for and recover it, When he does s0 he 1is
entltled to its full smount,  not by force

of eny contract, but because the law atbtaches
it to the office.?

"The salary to which pleintiff was entitled
did not depemnd, Iin the least, upon the value
of his serviees, but albtogether upon what
actlon the court took in the premises., Every
dey he held the office the law vested in him
a right to a dus proportion of the salary,

as at thet tlme fixed, and, consequently, gn
order changing the compensatlon could not
have a retrospective operation and divest
from him what was his already.’ Hence, when
the order of December 6 was made, plaintiff

-
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had the undoubted rlght to demand and eollect,
as salary, at the rate of $,500 per year from
the commencemsnt of his term, January 24, 1885,
to that date. P ‘

"We do not think the order had the effect of
accomplishing a ehange in the salary for serw
vices subsequent to its date for the resson
that the terms used; 'in full of all demands
as such breasurer,! does net express such an
intention, Those berms imply rather that this
paynment wag in full of salary to that date,
but as such a congtiuction would ilnoreasge the
salery, which could mot be done under the con-
stitution, (art. ly, sec. B,) we must infer
that 1t was only inbtended to cover the salary
for two years, leeving the additionel period
for future adjustment.

"sgein, we do not think the existing salary
could heve been detached from the office
without notice %o the officer. While the
court had the right to deerease the compensa~
tion plaintiff had the right, which appears
to heve been his only remedy, to resign the
offlce if dissatiefied with the change.

"It would have been the grestest injustice
to have reduced the salary without notice,
and held plalntiff to the reduction. The
galary was the most important incident at-
tached to the office, and 1t should only
have besen changed by clear and definite action
on the part of the county court, asnd not by
implication merely.  For these remsons we

think the order of the county court insufficient
to accomplish e change in the salary."

In applying the principles of the opinion of the court in
thet case to the present situation, 1t sappears to uas that, had
the county court made no further order or ehange ln the compensa-
tion of the county itreasurer subsequent to the effective date of
House Bill Xo. 199 of the 66%th General Assembly, the presumption
would have arlsen that the county court intended to continue the
compensation under Seetion 54320 at the same rate as 1t had pre=-
viously fixed. However, the court did not do so and instead
inereased the compensation from $1,900 to §2,000.

i) e
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As the court pointed out in the Givens case, ths constitus
tional prohlbltlion agalnst the inerease In compensation of a
sounty offiesér during his term (8sc. 13, Art. VII, Missouri
Constitution; 1945) would have been violated by the increase in
the compensation of the treasurer under Sscbion 5l,320 by the
county court, See 67 (.JeS+, Officers, Seotien 95, page 3L2.
Inasmuch ag such an outrlght’ lneresse would have been contrary
to the constitbutionnl provision, ws think that the presumption
must arige that in changing the compensation of the treasurer
from $1,900 to $2,000 the county ¢ourt must have taken into
consideration the fagt that an inorease 1n hls compensation
would have been sutherized by House BLll Nos 199 of the 66th
General Assembly; Inasmuch as that aet lmposed additional duties
upon the eounbty tremsurer, an lncresse in his compensation for
the performence of such sgrvises would not violete the constitu-
tional prohlbitlion above referred to,. ' :

Therefore, In the absence of any other circumstances beyond
those set forth in your letter, we think that 1t must be presumed
that the counby court in changing the compensation of the tressw
urer after the passage of House Bill No. 199 must havé intended
to have fixed his compensatlon under Ssébion 54.320 at $100 per
month and %o have provided the $800 annual additional sompensation
authorized by House Bill No, 199 of the 66th Genersl Assemblys
In this connection 1t might be pointed out that the courts of this
state have held that under a statute which aunthorizes a body to
fix the compensation of a publlic officer at a certein amount and
further specifies a minimum salary where the body fixes no other
salary, the of'ficer is entitled %o the minimim provided by statute.
S8tate ex rel. Walter v. Johnson, 351 Mo. 293, 173 S.W. (24) L4111,
l.ee W1l State ex rel. Koehler vi Bulger, 289 Mo. llil, 233 S.W.
186, l.c. 489, S :

This conglusion is based solely on the facts submitted in
your opinion request, We do not hold that this result must
neceasarily follow if there are other fects and circumstances
to be gleaned from the budget epplicationa of the county treas-
urer during the period in question and the deliberations and
actions of the county court in passing upon the budget applica~
tions of the county treasurer. There might be circumstences
which would overcome the presumption which we feel the law
requires on the basis of the facts outlined by you.

GONCLUSION

Therefore, it is the opinion of this office thaet in a county
of the third cless under township organization where the county
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treasurer's salary had been fixed at $1,900 per year, and, subse-
quent to the effective date of House Bill No. 199 of the 66th -
General Assembly, was inereased during the term of the incumbent
to §2,000 per year, without any breakdown of the amount allowed
under Sectlon 5li.320, MORS, and said House Bill No. 199, the
presumpbion arlses that the county court intendsd to allow the
oounty treasurer compsnsatlion at the rete of $1,200 per annum
under Section 5l.320 and $800 per ennum under House Bill No. 199
of the 66th General Assembly.

~ The forsgoing oplnlon, which I hereby approve, was preparsd
by my Assistent, Robert R. Welborn.

Yours very truly,

JOHN M. DALTON
Attorney Gensaral
RRWeml ;



