N . SCHOOIS: County bd. of zoning adjustment has no
o 4CHOOL, DISTRICTS: authority %o issue special permit £d
" PUBLIC POLICY: operate trailer court excluding chil-
. ZO0NING: dren; contract between school district
COUNTY BD. OF ZONING ADJUSTMENT: and property owner whereby propserty
: BONDS: owner agrees to forfeit permit to
CONTRACTS: operate trailer court if children are
' allowed to reside there vold as
against public policy; bond condi-
tioned upon performance of such cone
tractual stipulation also void,

September 8, 1955

: annrable Harry ﬂa%&ev o
Member, House @t‘ﬁaptesanhativaa
1301 E, Armour.

Kansaa City, Migsourl

' Dear Mr. Esllewt

' Thia s in resporise to your request for oplinion dated
August 1%, 1955, which reads as followst

"PACTSY M. P. Clarkin 16 the owner of
geveral aeres of ground loeaﬁea in '
Jackson County, Missouri, ~Thig lend is
within the juriadiabien of Reorgenized
Behool Diatriet No. 3 of Jueékson County.
 Mp. Olerkin has epplied to the Board of
: %ening Adjustment of Jackson Gounty for
& pormit to operete a trailer court on
his sald land. Objection to the issuance
of such e permit wes raised by the ESchool
District on the grounds that the school
ffaeilities of the district were already
%sxed beyond capacity end the eaddition of
furthar children into e trailer camp would
create a situation whereby there would not
be sufficlent revenue to educate the chile
dren end would result in elaessrooms of such
size a8 to cause the present sehsels to
become diseredited. .

"In en effort to avold such e situation

¥Mr. Clerkin egreed with the School District
to enter into en agreement whereby he would
not permit children to live in his trailler
court and weuld rent t6 sdults only, and
orally agreed to end 4ld amsnd his applicae
tion for a special permit te operate e
traeiler court 'so s& to apply for a special
permit to operate s trailer court with the
provislon that children not be allowed to
live there,.! :




Honorable Herry EKeller

%QUESTION: 1 Does the Board of Zoning
Adjustment have the euthority to issue e
apeclial permit to operate a trailer court
excluding children? :

"2, Can s Sehool Distriet enter into a
_vaii@\agreempnt with a property owner
whereby that property owner agrees to
forfelt his special permit to operate if
- such property owner allows children to
reside within his treiler court?

%3, Can e Bohool Distriet enforce an
agreement with en individual property .
owneyr whereby that individusl agrees to
put up bond to guerantee the performence
of a contractuel stipulation with the
School District that he will not allow
children to live on his premises, and
then such individual at & future date
violates such agreement?" o

Question 1, You have informed us by telephone thet there
is nothing in the master plan of the county adopted by the county
planning conmission (8ee¢. 64,040, R8Mo 1949) or in the regulations
and restrictions ordered by the ecounty court (Sec. 6l1.090, RSMo
1949) which would purport to suthorize a provise in a permit for
a8 treiler court limliing the occupency of such trailer court to
adults only. ' ' '

The powers and duties of the county board of zoning adjust-
ment are found in Section 6),120, R8Mo 1949. Thess powers are
very similar to those granted to boards of adjustment in citiles
in counties of ten thousand or more population (Sec, 89,090,
RSMo 1949). Under that section 1t has been held that the board
of adjustment has no authority te impose any additional require-
ment beyond that established by ordinance. :

~1In Faifmsunt Inv, Co, v. Woermenn, 357 Mo. 625, 210 S,W. (24)
26, 30, the court saids S , S

" % %4 The Boerd hed no power to g0 re=
write the ordinance by imposing such
additional requirement. # & #"

By the same token, we do not believe that the county board
of zoning adjustment would heve the power to estaeblish a restric~
tion not regquired by the body in which the power is vested to
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-make such restrictions, Therefére, the ﬁraxiﬁionuin the permit
that children not be allowed to live in the traller court would
be of no effect, , o , : ‘

. Question No, 2, Upon retiring from public 1ife one of the
greastest men the world has produced left this parting injunction
in the farewell eddress to his countryment |

"Promote then, as en object o primary
importence, institutiens for the genersl .
diffusion of knowledge, In proportion

88 the structure of government gives

force to public opinion, it 1s essential
that publie opinion should be enlightened "

_ As pointed out iIn Wright v, Board of Education of St, Louls,
295 Mo, 166, 2116 8., W, 43, 27 A.LRs 1061, the State of Missouri
has given its affirmative epproval to this fundamental precept
in each of 1ts successive constitutions, Section 1, Artiecle IX,
Constitution of Mimsouri, 1945, reads as followst

"A genersl diffusion of knowledge and
intelligence being essential to the pre-
servation of the rights and libertles of

the people, the general assembly shall
establish and maintein free public schools
for the gratultous instruction of all per=
sons in this state within ages not in

excess of twenty-one years as preseribed

b'y 15.Wn & o# a"

Pursuant to that constitutional mendate, the Legislatureée has
from time to time enacted salutary lews for the establishment and
maintenance of free publlc schools. In construing the statutes
relating to publiec schools the courts have recognized it as their
duty to construs them liberally so bthat the adventage of securin
an education can be made as free as possible to the boys and gir%s
gifﬁissouri (Northern v. MeCaw, 189 Mo. App. 362, 370, 175 S.W.

In the exercise of the authorlity and duby imposed upon it
by the Constitution the Legislature has created school districts
(Chapter 165, RS8Mo 1949) end vested sald districts with certain
powers and duties, They are publiec corporations, form an inte=-
gral part of the state, and constitute that arm or instrumentelity
thereof discharging the constitutionally entrusted governmental
function of imparting knowledge and intelligence to the youth of
the state that the rights and libertles of the people bs preserved

-Fem
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(Schaél Disb of eakland v. School Dist, of Joplin, 34O Mo. 779,
102 8,W. (st 909, 910, end .cases cited therein; Kansas City v.
School Dist. of Kansas City, 356 Mo, 36&, 201 s.W. (24) 9130, 933)__

- .It has been held many tim@a,thatuamsahool-distriat_dees,nat,
have unlimited powers, but being s ereature of the Leglslature.
has only those powers expressly granted to it and thase falrly -
exercised by necessary implication from those conferred (State v.
Kessler, 136 Mo, App, 236, 2.0y 11T S.W. 853 Consol. School Dist.,
Nos 6 of Jeckson County v, Shawhan, Mo. App., 273 S.W.e 182, 1&&351
wri h Ve Beard of ‘Education of 8t Louls, 295 Mo. li66, }T76,
s.w. 233 Ty J‘, Schools and School DPistricts, p ge 193,
-ﬁachian I ege 29l., Section 152, gage 331, Section 20
Section k32 @70. RSMo 1949, expressly provides that no 3aheel
district shall make sny contract unléss the same be within the
scope of the powers of the distriet or be expressly authorized
by lawg That seetien reada as fallewat

*No eaunty, eit§~ town village, sehﬁel
township, school distrlet or other municls
pal corporation shall make any contract,
unless the same shall be within the scope
of its powers or be expressly suthorized
by law, nor unless such contract be made
upon a consideration wholly to be per=
formed or executed subseguent to the making
of the contract; and such contract, in-~
cluding the consideration, shall be in
welting end dated when made, and shall be .
subscribed by the parties thereto, or their
agents authorized by law and duly appointed
and autharizad in writing, "

At no plaee in tha school laws do we find any suthority for
& school district to enter into a contract suech as the one under
consideration which has for its obvious purpose the execlusion of
children from the distriect. On that basis alone we believe we
would be justified in condemming thls eontract. But aside from
that aspect of the problem, there is & more conclusive and par—
suasive one invalidating this purported egreement,

: It is well settled that contracts which are contrary to
gublie policy are void (Nute v. Fry, BLA Mo.. 163, 125 8.,W. (24)
87 $ We (2d) 672, éS). The publie policy of the state with
regard to public education must be gleaned from the Conmtitution
and statutes snd judicial decisions in regard thereta.

As sald in White Ve MeGoy Lend Co., 229 Mo. App. 1019,
BT S.W. (24) 672, 685:

"The only authentic and admissible evidence
of the public policy of & state on eny given
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gubject are nonstitutien,AlawsL‘ 4 judi-
cial deeiaie%ﬁ? .-tne publie policy of 8. .. .
state, of which courts fake motlice, and o .
which they give. afrect. mnsﬁ“be deduced from.
‘Ihese sources. ! P SR

‘ In State ex rel. Halberb Ve Giymer, léu Mo. App. 671, 676,
lh? S.W. 1119, the springfiald Oourt of Appeals. declared:

"Phe peliey ar this state 1s to educate, .
and to furnish free of charge, good schools
for all children of school age, and even to
compel the attendmnce of children thereto,
Section 1 of article 1l, of the sbtate Con-
stitution, readst ‘A general diffusion of
knowledgé and intelligence being essential
to the preservetion of the righte and libere
ties of the people, the General Assembly
shall establish and maintain free publie
schools for the gratuitous instruction of .

all persons in this stata between the ages .
of six and twenty yeara.t It is therefore
the dub{ ‘of the courts to liberally construe
our statutes relating to schools, and in
such a manner as to open, and not to- close,
the doors of the schools against the children
of the state. As saild by the Supreme Court
of Wisconsin in 3tete v Thayer, L1 N.W,
1012 t8uch children. are the wards of the
state, to the extent of providing for their
education to that degree that they can care
for themselves and a¢t the part of intelli-
gent citizens, To secure theae_enda. laws
relating to public schools must be intere _
preted te accord with this dominant, con= ' -
‘trolling spirit and purpose in their enacte-
ment, rather then in the narrower spirit of
their possible relations to questions of
pauperism and adminisbration of estatas.'“

As pointed out above, school districts are mere instrumenn
talities of the state in discharging the duty of providing free
education to the youth of the state. Although they are bodies
corporate and constitute separate legal entitles, they are
statutory trustees for the state in carrying out this important
function., In fast, it has been held that the property of a
district aequired from publie funds 1s state property, end not
the private property of the school district. In School Dist, of
Oekland v. School Dist. of Joplin, 340 Mo. 779, 102 8,W. (24)
909, 915, the court so held:
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" % 4 # In Missouri the property of school
districts acquired from public funds ls
the property of the state, not the private
property of the school dlstrict in which
it may be located, snd the school district
ig a statutory trustee for the discharge
of a govermmental functlon entrusted bto
the state by our Constitution,”

From the applicable constitutional provisions, the statutes
and the judicial declisions above eclited, we can only conclude that
it 48 the public poliey of this state to provide free education
to 2ll children between the eges of six end twenty years and that
this interest which socliety has in the education of the children
of the state is paramount to the individual interest of eny par=
tieular school district, To allow & scheol dlstriet to rellieve
itself in pert of this obligation by prohibliting children from
moving into the district would be contrary to the public interest
and public policy. .

. Undoubtedly the officers of this district in entering into
this contract have in mind the best interests of the children of
the district in seeking to prevent overerowding of the sechool-
rooms, Merltorious as this objective may be, we do not belleve
that this is the method whleh should be or cen be employed in
relleving the situation, In Nute v. Fry, 3hi Mo. 163, 125 S.W.
(24) 841, 8hly, the court saids o ,

" & # # Contrasets ageinst publie poliey
should not be ruled according to whether

the purposes and objJectives are meritori~
ous or otherwise 8o long as the law holds
such contracts volid for so to do would
permit the governmental functionsasry charged
wilth the determination of the issue to dis
regard the mandete of the law and substitute
hig individusl whim as to the meritoriousness
of the objectives for the governing prineiple
of law, # & ="

Overcrowding of classrooms is prevaelent throughout the state.
If one school district can by contreset relieve its own individual
situation by prohibiting the entrance of children into the district,
g0 can all others in the state. S8uch a condition would be unw
thinkable. In this one isolated instance the Injury te the publie
would probably not be very great, but the tendency of such agree-
ments extended over the state and given the stamp of judielal
approval would be to thwart the over-all state policy of providing
free eduecation,  In 13'C. J., Contracts, Section 360, page 425,
1t 1s said:

B
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"% % % It is perhaps correct to say that
public policy is that principle of law
which holds thet no person cen lawfully

do thet which has a tendency to be lin-.
jurious to the public or agalnst the public
good, which mey be deslgrated, &s 1t somes
timee has besn, the polley of the law or
public policy in relation %o the sdministra«
tion of the lew, Where a contract belongs
to this cless, it will be declered void,
slthough in the particular instence no injury
to the public may heve resulted. # # & The
lew looks to the general tendency of. such
sgreements, end 1t closes the door to .
temptation by refusing them recognition in
any of its courts, # & &

Fostmen's Nat, Bank of St, Louls v, Wurdeman,
3l Me. 573, 127 S.W. (24) 138, LiO.

Therefore, we conclude that the contract under consideration
would be vold as sgainet the public polliey of the state.

Question 3; The bond to whieh you refer in paragraph. 3 of
your request being cenditioned upon. an 11llegal consideration is

. In Presbury v. Fisher & Bennett, 16 Mo. 50, 52, the court
sald:s : _

" % %4 The rule 18, that where the condltion
of a bohd 1s entire snd the whole be agalinst
law, 1t is void; i # »" ' .

See also 11 €.J.S5., Bonds, Section 33, page hl6.

COKCLUSION

In the premises, it is the opinion of this office that the
‘County Board of Zoning Adjustment of Jackson County does not have
the authority to issue a special permit to operate & trailer
court excluding children therefrom. :

Tt is the further opinion of this office that a contract
entered into between a school district snd a property owner whereby
the property owner agrees to forfeit his special permit to operate
a trailer court if such property owner allows children to reside
within his traller court is vold as against public policy.

;__"’ -
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We sre of the further opinion that a bond conditioned upon
the performsnce of sueh & contractual stipulation is also void
a8 belng founded upon an illegal consideration, i

The foregolng opinion, which I hereby approve, was prepared
by my Assistant, John W. Inglish,.

Yours very truly,

JOIN M, DALTON

Attorney Genersl
JWIsml



