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December 19, 1955

Honorable DeVere Joslin .
Member, House of Representatives
67th General Assembly

602 State 8Street

Rolla, Missouri

Dear Sirt

This is in answer to your recent requesat for an officlal
opinion of thig offive, vwhieh reéquest reads as follows:

"The business manager of the School of
Mines hes withdrawn over $600,000.00 fron
our two banks and I understand the banks
in CGolumhie haeve been drawn on, for the
purpose of investing University funds in
short time Govermment sedurities, I pree
sune this asction heas been made with the
consent of the Board of Curetors of the

University.” '

We are advised that the money invested by the Board of Cura=
tora wes derlved from sources other than funds eppropristed by the
General Assembly of the 3tate of Missouri, being primerily an ace
cumulation from incidental fees, the operation of the institutions
at Rolla gnd Columbia, end perhaps (it is not certain) funds from

federal grants.

Sectlon 15, Article IV, Constitution of Missouri, requires
that all revenue collected and moneys received by the statse from
any source whatsoever shall go promptly into the state treasury
and be deposited by the treasurer in depositerles selected accords
ing to law. It appears thait the money invested by the Board of
Curators of the Univereity of Missouril from the sources mentioned
is not required to be transmitted to the state treasury under this
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conatitutional provision on the authority of the decision of the
Missouri Supreme Court en bane in the case of State ex rel. Thomp-
son v, Board of Regents for Northeast Misscuri State Teachers!
College, 26l SW 698, and State ex rel, Curators of Unliversity of
Missouri v. McReynolds, 193 SW24 611, 354 Mo, 1199, The deecision
in the Thempson case, suprs, while applicable specifically to the
8tate Teachersa! College, was dedided upon principles which could
likewise govern the same question as applied to the University.
This cese polnts out the history of these educational Institubions}
that sueh funds have never been controlled by legislative enactment,
but that they have always been left under the control of and te be
expended in the discretion of the authorities of the lnstitution.

This decision of the Supreme Court was by the legislature car-
ried into the provisions of what 1s now Section 33.080 RSMo 1949, -
wherein such funda of state educational institutions are specifically
exempt from the statutory requirement that all moneys be placed in
the state treasury. .

The legislature has recognized that various institutlions and
subdivisions of the atate will have funds %o be held outside of the
state treasury and, in Chapter 1i0 R3Mo 1949, has provided ror their
sefekeeping. Section 110.010 R8Mo 1949 (amended in 1955 by Henate
Bill 205) provides that “the public funds of every # # # atate uni-
versity ¥ # 4 which are deposibed In any banking institution acting
as a legal depositary of such funds under the statutes of Missouri
requiring the letting and deposit of the same and the furnishing of
security therefor # # #" shall be secured as provided in the appli-
cable statutes. It should be noted that this statute specifically
enumerates the state unlveraity, and that such specific enumeration
waes contained in the prior énaetments of this seotion,

Sections 110.070 to 110,120 RsMo 1949, inclusivs, pertain to
deposits by verious state instibtutions and Seetion‘115.070 speci~
fically provides "1t shall be the duty of all boards of managers,
surators, trustees or other personnel by whatever name called, who
have the management of any state institutions, that have the use or
custedy of any funds # # #" t¢ csll for and receive bids for deposit
of such funds, The requirement of bids for these deposits has now.
passed out of the ploture since by both state and federal law pay-
ment of interest of demand deposits is illegal and has been illegal
sinece 1937. In view of this futility of requiring bids, the legias-
lature in 1937 enacted what is now Seetion 110.030 R8Mo 1949, which
provides: ‘ ‘
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"The various statutory provisions in relation
to the advertisement for and receipt of bids
and the award of the funds to the best bidder
or bidders for the whole or any part of any
of the publie funds of the character referred
to in seetion 110,010 shall be appllicable
ontly if snd when, at the time of sald adver-
tisement and award, it shall be lawful for
banking institutlions te pay interest upon
demand deposits, in which event such appli-
cabls statutory provisions shall be camplied
withs but 4f, at the time of the advertise-
ment for bids or the receipt of blds or the
award of funds, 1% shall be unlawful for de-
positary bBanks and trust companies to pay
interest upon such demand deposits, the award
or awards of such funds shall be made in each
cage, without bids and without requiring the
payment of any benus or interest, by the auth-
ority or asuthorlties which are by statute
mpowered to make the awards of such funds
upon bids." :

Thus this section requires that the governing body of the
institutions shsall make the award of such funds without bids. Howe
ever, it would seem that the other provisions of Sections 110.070
to 110.120 are 2till applicable. Section 110,110 requires the
treasurer of such board to lmmediately deposliit in such depositery
all moneys that come into his hands. That sectlon reads:

"1t shall be the duty of the treasurer of
the bosrd of mansgers, by whatever name !
ealled, of such institution, after the
selection of sueh depositary or deposi-
taries and the approval of their bonds,
immediately upon the receipt of any money
therealter to deposit the seme with sush

. depositary to the credii of such inatitu-
tion, and seld tressurer shall, as near as
may be, maintain with the depositary ac
selected its due and proper share of the
total of the funds let} and for any failure
~of' the treasurer to make transfer of sush
funds or te deposlt all of said funds with
sald depositary, he shall be liable to sald
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depositary for ten per eent psr month upon
the part of gaid funds not so deposited, te
be recovered by c¢ivil action in any courst
of compstent jurisdliction.”

It should likewise be noted that Section 110.120 RS8Mo 1949,
providing a penalty for the violation of the preceding sections,
is as follows:

“"Any member of & board of managers, curator
or regent, officer or employee of any of

the eleemosynary, educational or penal ine
stitutions of this state who shall knowingly
and willfully vioclate any of the provisions
of sections 11C.070 to 1l0.120, and for which
no other or different punishment shall be '
prescribed by law, shall be deemed gullty of
a miademesanor, and, upon conviction, shall be
punished by a fine of not less than one hun~
dred nor more than one thousand dollars, or
by imprisorment in the ecounty or city jail
for not exceeding one year, or by both suech
fine and imprisomment, and, in asdditlien,
shall be removed from his office."

From the foregoing, it would appear that it wasz the intentlion
of the legislature to require that all moneys eoming inte the hands
of the Board of Curastors of the University of Miasouri be deposited
by the treasurer of the board in depositaries sslaected by the beard
pursuant to statute. And such stabutory requirement, if valid, ‘
would seem to preclude the investment of such funds by the Board of
Curators, and that, under the statutes, the bhoard would be requlred
te¢ keep such money on deposit until expsnded for the purposes of
the University, However, the Constitution places the government of
the University in the Board of Curators, not in the General Assembly.
Thig is accomplished by Sectien 9 of Article IX; which 1s identieal
to the provisiona contained in the Constitution of 1875. Sueh asc~
tlon readst : e

"secs 9{a).# State university--govermment
by beéard of curators--number and appointe
- ment,=~The govermment of the State Unlver-
sity shall be vested in a bosrd of curabtors
conagisting of nine members appointed by the
governor, by and with the advice and consent
of the senate."

i
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Under the authority of this constitutional provision and of
the prior deeision in the case of State ex rel. Thompson v. Board
of Regents for Northeast Missouri State Teachers'! College, 26l 8W
698, the Supreme Court en banec, in the case of 3tate ex rel. Cura-
tors of the Univaraitx of Missouri v. McReynolds, 193 SW2d4 611,
38k Mo. 1199, stated "they (the Curators of the University) have
sole control and custody of the fees received from dormitories and
dining rooms." In this case, the lasue was whether or not the
curators could issue revenue bonds for the purpose of bullding
dormitories and dining facilities. In considering the case, the
court peinted out the history of the Universlity and the fact that
for many years after its establishment 1t operated solely from the
proceads of the seminary fund and such moneys as are here in ques-
tion in this opinion. As to the history, the court precisely sum~
marized it as follows; l.c. 193 SW2d4 611:

“The University of Missourl waas created b
the CGeneral Assembly in 1839. Lawa of 1838,
pe 173, A fund designeted as the 'seminary
fund! was established by the ast, This fund
was to receive the proceeds of the sale of
geminary lands and after the prinecipal reached
the sum of $100,000 the income was 5o be ape
plied for the support of the University. The
originel bhuildings were Cinanced snd for many
years maintained solely from the inocome fronm
the seminary fund and by gifts, subscriptions
end student fees, These funds were pald di-
rectly to the curators whe had control and
management of them, Thse first funds by way
of appropristlion by the Legislature came in
1867, Laws 1867, ps 9, and then not for sup«
ort but to reimburse the Unlversity for
§16.960 damage to its property because of
military oécupation during the war between
the 8tates:s It appears that it was not une
t4l 1879 that the Leglslature made its first
general appropriation to the University. Lews
1879; pe 5.7 '

‘The court pointed out that the University was to be contrasted
to rather than compared with a municlpal corporation which could
handle and expend its money only in accordance with specific statu=
tory or charter proviaslons, and that the University had broad dlse

eretion in dealling with funds derived from sources other thaen taxation
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and which were not appropriated to 1t by the General Assembly. The
court seid, l.c. 193 SW24 613:

M% & # The broad powers historically exerw
cised by the curambtors without specifie
legisletive authorlty or sppropriatlona
present a different situation from and
ordinary munlcipal corporation depending
entirely upon taxation for its support and
with powers rigldly limited by astatute or
charter,” L

The constltutional provision vesting the government of the
State University in the Board of Curators was apeciflecally construed
by the Supreme Court en banc in the case of State ex rel. Heimberger
v. Board of Curators, University of Missouri, 268 Mo, 598. In this
case the leglslature had provided by statute for the giving of ad-
ditional courses and conferring of additional degrees by the Univer-
sity School of Mines and Metallurgy at Rolla. The University re=
sisted on the express grounds that the constitutlional provision we
are now conatruing removed the University from the control of the
General Assembly and that, consequently, they wers not bound by the
legislative enactments ln question. The court came tio the conclusion
_that the decision of that question depended upon the meaning of the

word "govermment" as used in the constitutional proviaion veating
the "government" of the University in the Board of Curators. They
polnted out that the normal definition of the word "government® was
the "exercise of authority in regulating something; control: direcw
tion; rule; regulationi” and since the action of the legislature was
in the nature of adding to the eatablishment rather than controlling
or directing the operation thereof, the legislature was not prohibe
ited from making such provision for additional courses snd degrees
by the constitutional provision. The court said; l.c. 268 Mo, 621%

"The censtitutional powers of the board
consist of those whieh Ygovermment' ine
cludeg-=noc more and no less., Except as
to those the CGeneral Assembly 1s free to
act while the powers conferred are beyond
the General Assembly's reach: Before, how=
ever; we hold tho General Assembly powerless
to enact partienlar législation, he who
assorts sueh lack of power carries the bure~
den of making hls position clear beyond a
reasonable doubt., We do not think that has
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been done in thils case. Certainly no ime.
plication exeluding the General Assembly's
power to leglslate upon subjects of one
character can necessarily arise from the
fact that authority over subjects of a
different characteéer 1s invested in the
board of curators."

Thus the decision which must be made in this opinion is
whether or not the matter of investing funds, which wWould other-
wise lie idle in a bank or other depositary, so as to secure
therefrom additionsl funds for use in furthering the purposes of
the University comes within the constitutional power of “governw
ment” of the University so as. to authorize such investment in the
face of the statutory provisions discussed above., 1t 13 clear, of
course, that statutes as to the deposlting of funds are not an ad-
dition to the University esteblishment so as to come squarely with-
in the holding of the ﬂeimberger case, suﬁr However, that casse,
by its definition of the word "government" said that 1t included
control, direction, rule and regulation. The funds here in question
have historically been in the sole control of the curators who have
expended them for the purposes of the University in their sole dis-
eretion and without appropriation by the legislature., The General
Assembly has never attempted to control their use. The Jupreme Court
has held that such funds are not within the constitutional provision
requiring all state funds to be deposited in the state treasury and
the General Assembly has expressly excluded suck funds from statutory
requirements of deposit in the state treasury, TFarther, the Supreme
Court allowed the curators to pledge fubure funds of this type by
issuing revenue bénds for the present construction of dormitory and
dining facilities, It tharerere seems that & reasonsble construction
of the definition of the term "govermment" discussed above would in-
clude the control and investment of the funds we are here consldering.
Thus, since the matter of investment of such funds comes within the
congiiitutional power of the Board of Curators to govern the Univerw
s8ity, such matter la by such constitutional provision removed from
the field within which the General Assembly may sct, and the statutes
above discussed can have no force and effect upon the Board af Cura*
tors of the Univeraity of Missauri. :

Conelusien.

1% is, therefere, the cenolusion of this office that under the
powera granted to the Board of Curators of the Universi‘hy of Mlissourl
by Article IX, Sectlon 9 of the Constitution; the board may inveat
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funds in its hands whieh are derived from sources otheyr than appro=-
priation of the General Agsembly.

The foregoing opinien, which I hereby approve, was prepared by
my Assistant, Mr. Fred L. Howard,

Yours very truly,

Jotin M, Dalton
Attorney General

FLd tam



