MUNIGIPAL CORPGRATIONS. offics of police ju&@e i clty of
, .. POLICE JUDGE: fourth c¢lass Incompatible with

~ COURTS: office of deputy sheriff.
SHERIFFS: . : ‘
OFFICERS:

“August 19, 1955

Dear Benater Johnaort

- This i# in PEEPONSS ta your request for opinfon deted
July 15y 1955, which reads as fallawge

_ ”It has aame to my athenki@a that a
retently sletted Police Judge who has
£ umaa the dubties of his office is
still acting in his former yaaibian
88 & Deputy Sheriff,

"I am of the opinion thet this is very
much out of order, however I thought
your of fice may have some 61d opinien
or information on this matter. In the
.avent you. do not have mnything that
would cover this point, I would like

"t hereby request en @pini@n on this
matter.

"The neme of this person is Austin
Graves, Thayer, Mo.; end I am reliebly
informed that he has been scting as a
Deputty Sheriff in addition to Police
Judge, He was formerly Marshal of
Theyer, Mo,,; and Deputy Sheriff.

"1 trust thabt your office may be able
to furnish me with some infarma’bion on
this metter et an early date."

- The precise guestion presented is whether the office of
police judge is incompatible with that of deputy sheriff. To

determine that 4t 1s necessary to inguire inte the dutles of
the two offices.,



Honorable John A, Johxson

“Tt wes seld in State ex pel s’ walker~v‘ Eus. 135 Me. 325,
36 SoW, 636, 33 LsR.4, 616, at Mo, L.e. 3383

" % % 4 At common law the only limit to
the number of offices one person might
held was that they should be tompatible
and congistent, The incompatibility does
 'not consist in & physical inebility of

- one person to dischapge the dutles of the
two offices, but there must bYe some in-
eansiatennz in the functions of the twoj
some confliet in the dutles required of.
the officers, &s where one has some Buper«
vision of the other, ia& required to deal
with, control, or assisﬁ him,

"It was said by Judge Folgér ianeejle ax
rel, v. Green, 58 N,¥Y, loc, elt, :
TWhere one office is not subordinate to
the other, nor the relations of the one
to the other such as are inconsistent and
repugnant, there is not that ineompatibility
from whieh the law declaeres thet the accept-
snce of the ons is the vacation of the other,
The force of the word, in its epplication to
this matter is, thet from the nature and re-
lations to each other, ¢f the two places,
they ought not to be held by the same person,
from the contrarlety and sntagonism which
would result in the attempt by ¢ne person
to falthfully end impartially discharge the
duties of one, ‘toward the incumbent of the
other, ~Thug, & man may not be landlord and
tenant of the same premises. He may be land-
lord of one ferm and tenent of another, though
he may not-et the same hour be able to do the
duty of each relation. The offices must sub-
ordinaete, one the other, snd they must, per
s¢, have the right to Interfere, one with the
g;her before they are ineempatibls at common
Wel . '

The judlcial power of the state is vested in municipal courts
among others (Sec. 1, Art. V, Const. of Mo, 1945). The judges
thereof are commonly called police judges. Among the powers granted
to a police judge of a city of the fourth c¢lass, Into which class
we are informed the city of Thayer falls, ls that of 1lssuing war-
rants, Section 98.5l1L0, RSMo 19119, provides that such warrants may



Honorsble John A, Johnson

be di#@asea:tavnhe;aﬁar@f£~@fxﬁh§1$¢unﬁy smong, others therein
named, That seotion reads ea followsy @, = - 2

oy the mayor er police
‘to_the oity mershal,

able of the ecounty,

o oxecuted by the =

.of the city, or by

"ALL warrents Lasued
‘Judge shall be dire
the sheriff or any
and sugh werrant gh
marshel or eny'poli 3 Ly, .or t
the sherlff' or eny sonstable of the county,
at any place within the limits of setd
county, and not elsewhers, unless said war-
rents are endorsed in the manner provided
for warrvants in oriminal cases, and, when
S0 endorsed, shall be served in gther ¢oun-
ties, %axpyaviééé for werrents Iin cpiminal
cages,’ : B :

3eatianv5712iﬁg;ﬁs¥¢ 1gu§@»with;feéard taﬁ%hﬁvpewérs of

deputy Bh&?iffﬁ;=r6&agvag:fgll@wgg o

"Every deputy sheriff shall possess all the
powers and may perform any of the duties .
prescribad by lew to be performed by the
sheriff " o = :

"Deputy sheriffs are appointed by the ahepiff,
subject to the approval of the judge of the
elreuit courts; they are required to take the
cath of office, which iz to be indorsed upon
the appointment and filed in the office of
the clerk of the eircult court. After ap-
pointment end guelification they 'shall o
possess all the powers and may perform any

of the duties preséribed by law. to be per
formed by the sheriff.' R.5. 1889, sses,
8181 and 8182, : -

In State ex rel, Walker v, 'Bus, supra, the court said,

3 it ¥ s *

" % 4 4% The deputy sheriff 1s certainly a
publlc officer under the laws of this state,
and his power and authority is coextensive
with that of sheriff. State v. Disrberger,
90 Mo. 3690“




Honerable John A. Johnsen

By virtua ar $sati¢n 57;1@0, Rs&e 19&9, the ﬁherirf 15
vequired %o @xaauﬁa a&l preeess élreaﬁaﬁ ta him.by legal
 au£hmrity, s

wherefara, there amulﬂ erise the anamaleua a&ﬁuatian of the
police Judge issulng a werrant of arrest to be sepved by himself
as depubty sheriff, . He would have the power of passing upon the
,'surfieieney of the return and. to allaw or éisallew his awn feen,
ate, _

An. gnalogous case was preaentgd in &tate X ral. Metealf
v, Goff, 15 R, I, 505, 9 A. 226, Thaet cese involved the com= :
patibllity of the jJudge of the district caurb and depu%y sheriff,
The court sald, As leos B27: : o

s But the incangruity af such affiaes
- in one person is manifest, To say nebhing .
of the breach of dignity and propriety which
wonld result from an attempt to perform the -
duties of judge and officer together, the
 power of a Judge to.pass upen the sﬂffieieney
of-an. affi&er'a return, and to allew or {o
disallow his fees, are quite sufficlent to
bring these offices within the recognized
rule. of insompatibility, by reason of the -
“judicial supervision of one office and the
sccountability of the other. Moreover; in
thiz state, an officer is reguired te serve
any process duly tendered to him, and thus
a Judge of n distric¢t court might have the
process of hils own court tendered to him to .
be served; end become liable to a. panalty
if he did not do it. LR I :

"It may be said, however, that the respand-‘
ent need not, and probably will not, under-
take to mact In both offices at the samé time;
ﬁut, in the words of Ames, C.J., in State v,
pown, 5 R.I. 1t 'The admitted necessity of
such u course 1ls the atrongest proof of the
incompatibility of the two offices,! and
tthe question. of incompatibility is to be
determined from the nature of the duties of
the two ‘offices, and not from a possibility,
or even a probablility, that the defeéndant
might duly perform the duties of both.!"

L=



Honorsble John A, Johnson

. Thepefers; considering the powers and duties of the two

" offices gnd upon the authority of State ex rels Welker v. Bus,
suprea; and State ex rel. Metealf v. Goff, supra, we are of the
opinion that the offices of pslice Judge in a city of the fourth
olass and depuby sheriff ere incompatible snd may not be held

by the ssme person et the same times

CONCLUSION

. It is the opinlion of this office thet the offlce of poliecs
judge in 2 c¢ity of the fourth class is lncompetible with the
office of depuby sheriff and thet the two offices may not be
held by the same person at the same time. : :

The foregoing opinion, which I hereby approve, was pre-
pared by my Assistent, John W. Inglish. '

Yours wvery trrizly ¥

~ JOHN M, DALION
y Attorney General
JuItml .



