STATE AUBITGR" -Gitias, toﬁns and villages are political subdivi-
CITIES, TOWNS . sions of the state within meaning of the statute
AND VILLAGES: providing for audit by State Auditor of pelitiecal
S ‘subdivisions. .

FILED

March 7, 1955

Honorablse Haskell Helman
State Auditor
Jefferson City, Missouri

Dear Sir:

We have raceivad your request for an gpinion of this office,
which request roads as followss

"Will you furnish this department with an
afficial apinion based on the following question:

Is a oity, town or villagas & political sube
division in the meaning of Section 29.230,
RSMo 1949, so that we would be empowered to
make an audit upon request of 5% of the quale
ifled voters of such eity?" ‘

Se@tian 29,230, RSﬁer19#9, provides as followss

"At least once during the term Tor which any
county officer is chosen, the state auditor
shall examine, inspect, and audit the accounts
of the various county officers of the astate
supported in whole or in pert by publiec moneys,
and without cost to the county, county elerks,
eireult olerks, recorders, county treasurers,
county collectors, sheriffs, public administra-
tors, probate judges, county surveyors, county
highway engineers, county assessors, prbse—
ocuting attorneys, county superintendents of -
'sehemls. in every county in the state which |
does not elect and have & county auditor. Sush
audit shall be made by the state auditor as’
neer the expireation of the term of office as
the suditing force:> of the state aunditor will
permit., BSuch audit ghall be made in counties
having a county eudltor whenever qualified
voters of the county to a number equal to five
per cent of the total number of votes cast in
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said county for the office of governﬁr at the.
last election held for governor preceding the
filing of such petition shall petition the
state auditor for such audlt, but such countles
ghall pay the actual cost thereef into the state
treasury; provided, that gny county heving an
audit by petition shall not be audited more
then once in any one year., He shall audit any
department, board, bureau or commismian of the
gtate which is under the control or supervision
of the governor or any other elected official
of the state, upon ths request of the governor,
and he shall further audit any political sub=-
division of the state whenever requested to do
86 by five per cent of the qualified voters of
such political subdivision, determined on the
basls of the votes cast for the office of gover=-
nor in the last election held. Such political
gubdivision shall pay the actual cost thereof;
provided, that no political subdivision shall
bo so audited by petitions more than ¢nce in
any one calendar or fiscal year."

The phrase "politicel subdivision of the state" is employed
frequently in constitutional and statubory provisions., It has not
received uniform application in all of its uses. Section 3 of
Artiele V of the Constitution of Missouri, 19&5, glves the Supreme
Court appellate jurisdiction in cases where the " state of any
county or other political subdivision of the state" is a party,

A city wwithin a ecounty has been held uniformly not to be a "polite
icgl subdivision of the state" within the meaning ¢f this provi-
sion. In-the case of Kansas City v. Neal, 122 Mo. 232, l.c. 234,
the court) in discussing the similar provisien of the 1875 Consti~
tutlion (Bee. 12, art. VI), stated:

"inat Kensas City is not a political subdivision
of the state, within the meaning of the constitu-
tion is squally clear, Subdivision means to di-
vide into smaller parts the same thing or subject
matter, and no city or town in this state 1s a sub-
division thereof except the city of St. Louils, and
it became so under séctions 20, 22 and 23, articls
9, state constitution, and by &n asct of the legis=-
lature in pursuance thereof setting off certaln de~
fined boundaries defining the oity limits, and con-
ferring upon the city all the rights and privileges
possessed by & county. Voters in all other cities
and towns, act in common with the voters of the county
or counties in which they may be located in electing
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county and state officials and do not simply,
becauseé of thelr incorporation, become sub-
“divisions of the state, Kansas City is within
Jackson county and 1ls not a subdivision thersof
or of the state,"

Section 13 of Article XIV of the 1875 Constitution, as amended,
prohibited nepotism by "any public officer or employee of this state
or any political subdivision thereof." In the case of 8tate ex inf.
Bllis ex rel, Patterson v. Ferguson, 333 Ma..1177{ 65 B.W. (2d4) 97,
the court held a eity of the third class to be & "political subdivi-
sion" within the meaning of such provision. In that case the court

stated, 65:BHs (24) lec. 991

"Is a oity of the third elass a political sube
division? A standard work on muniecipal corpora=-

tione so defines 1t in the following language:

tA municipal corporation, in its striet and prope

ey sense is & body politlc and eorporate constituted by
the inhebitants of a ¢lty or town for the purposes of
local govermment thereof, Munielpal corporations as
they exist in this country are bodies politle and cor-
porate of the gensral character above described, es~
tablished by law as an ageney of the State to assist
in eivil govermment of the country, bubt chiefly to
regulate and administer the local or-internal af-
fairs of the city, town or district whioch is ineor-
porab?d§' Dillon {5th Ed.) vel. 1, Sec.3l., {Italies
ours. ' ‘ :

"Section 47 of article L. of the original Constltution,
prohibiting the lending of eredit, refers to counties,
cities, towns, or townships as ‘'political corporations
or subdivisions of the State.! iItalics ours, )

"We approve the following observations made in Kinney
v. City of Astoria, 108 oOr. 51, 528, 217 p, 840, 845
Pure munieipal corporations, such as clties, dre mere-
1y instrumentalities of the state, established for the
convelilent administration of leocal govermmentj they

are state governmental agencies; they are asuxiliaries
ef the state for the purpose of sell~govermment; they
are mere political subdivisions of the state created
by authority of the state for the purpose of exercig-
ing a part of its powers.'"

A school district has been held not to be a political subdivi-
sion of the state within the constitutional provision conferring
appellate jurisdiction on the Supreme Court. State ex rel. School
District No. L. v. School Districet No. 3, 238 Mo. 407, 141 S.W.1111,

“3m
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However, & achool district was held to be a polltical subdivi-
sion within the meaning of the nepotism provision of the 1875
Constitutioh, above referred to, in the case of Btate ex inf,
McKittrick v. Whittle, 333 Mo, 705, 63 8,W.(2d4) 100, l,ec. 102,

"Respondent next contends that a school diste
riect is not a politleal subdivision of the
state, The authorities are to the contrary,

- It 1s defined by a standard text as followst
'A gchool district, or & district board of
education or of school trustees, or other
loeal school organization, is & subordinate
ageney, subdivision, or instrumentality of
the state, performing the duties of the state
in the conduct and maintenance of the public
schools.! 56 C. J. 193,

"This definitien is approved by this court

in State ex rel, Carrollton Sc¢hool Dist. v.
Gordon; 231 Mo. 547, loc. eit. 574, 133 S.W.

Ly, 51, in whieh we said: 'A school district

is but ths arm and instrumentality of the state
for one single and noble purpose, viz,, to eduw«
cate the children of the district; a purpose
dignified by solemn recognition in our Constiw=
tution (section 1, art, 11 % # #), readings?

"A general diffusion of knowledge and Intele
ligence being essential to preservatlion of

the rights and liberty of the people, the Gen-
eral Assembly shall establish and maintain free
public schools for the gratuitous instruction
of all persons in this state between the ages

of six and twenty years", In obedience to that
constitutional muandate, the CGeneral Assembly has
esteblished such schools and given over te school
districts, acting through boards of directors,
the single duty and autherity to maintain them.!

"In City of* BEdina to use v. School District,
305 Mo. 52, loc. cit. 461, 267 8.W. 112, 115,
36 A.L.Rs 1532, we also sald: tUnder the Con~
stitution of 1875, the public schools have been
intrenched as a part of the state government
and it is thoroughly esteblished that they are
an arm of that government and perform a public
or govermmental function and not a specialcorw
porate or administrative duty. They are purely

wly
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public corporations; as has always been held of
counties in this state.!

"Hespondent directs attention to decisions of
this court holding that, under section 12,
~grte 6, of the Constitution, a school district
is not a political subdivision of the state.
In doing so we saidz

"iThe defendant is a dralnage distriet, Is

such district sueh & politiecal subdivision

of the state as to give @s jurisdiction under

the provisions of ssectlion 12, art. 6, of the
Constitution? We think not. It is true that

we have said that it was a political subdivlision,
of the state., Horrison v. Morey, 146 Mo. 543,

48 8.,W, 629, But so is a township or a school
district. Whilst they are political subdivisions
of the state, they are not such as are contemplated
by the section of the Constitution, supra, referring
to our jurlsdiction.w % ,

"tWe are of the opinion that the words "other
political subdivisions of the state," as used

in sectlon 12, art. 6, following as they do,

the word "county," mean such political Sube
divisions as may be created having powver simie
lar to those of a county, and do not refer to
townships, school districts, levee districts,
drainage districts, and such like minor politi=
cal subdivisions of the state.! Wilson v. Draine
ege & Levee Distrlet, 237 Mo. 39, loc. cit. ué,AB
139 B.W. 136, 139.

"Thus it eppears that a school district is a polit-
ical subdivision of the state within the meaning
of seetion 13, art. 1&, of the Constitution.®

FProm the foregoing diseu851on, it appears that the Supreme
Court has given the phrase "other political subdivisions of the
state," as employed in the constitutional provision relative to
its appellate jurlsdiction, a somewhat restrlcted meaning because
of its use following the word "county." Under this provision the

"political subdivision" must exercise powers similar to those exer-
cised by counties., Only townships in counties under township form
of government (Harrison and Mercer County Drainage District v. Trail
Creek Tp., 317 Mo. 933, 939, 297 S.W.1l) and the city of St. Louis
(gansas City v. Heal, supras have been held to come within the pro=-
vision.



Honorable Haskell Holman

Inasmuch as the limited sppliecation of the term as used in
the Constitution relative to the appellate jurisdiction of the
Supreme Court has been made by the Bupreme Court by reason of the
use of the berm in commection with the word "county," we are of
the opinion that the Legislature, in Section 29.230, supra, in
speaking of "political subdivislons of the state" generally, did
not intend any such narrow énd limited meaning, but intended the
broader and more generally understood meaning applied in the cases
eited above in which the courts held that citlies and achool dis-
tricts were "politlcsl subdivisions" and that & city, town or
'village is & political subdivision within the meaning of sectlon
29,230 R3Mo 19h9‘

GOEGLﬂSIQN

Therefore, it 1s the spinion of this effioe that a city towun
or village 1s a political subdivision within the meaning of Secs
tion 29.230, R8HMo 1949, providing for sudits by the State Auditer
of "any political subdivislon of the state whenever requested te
do so by five per eent of the qualified voters of such politicel

subdivision,¥ # #, "

The foregoing opinion, whic¢h I hereby approve, was prepared
by my Assistant, Rebert R. Welborn.

Yours very truly,

JOHN M, DALTON
RRW/ml/14d ' Attorney General



