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SEWERS: 
SEPTTC . TANKS: 
NUISANCES: 
PROSECUTING 
ATTORNEYSi 

The dumping of sewage on adjacent property or the 
maintenance of leaking septic tanks in unincorporated 
areas may constitute a criminal offense and may con­
stitute a public nuisance which may be abated by 
action of the prosecuting attorneyo 

FILED March 23, 1955 

Honorable Emast J. Hilger-t 
Assistant trosecnt!ng Atto~er 
st. LoUis County. M!sso~t 

De~ Sirt 

This is ifl i'earponse to rov recent request tor an opinion of 
thts office wh:Qeln fOu attkl 

"I tt'OU1d appreQi;.e.te you sending me at your 
e~l1e$t opportuni.ty, any Op!nioruJ you have 
~elatlng to the <lwnp!ng or sewagE~ by individual 
prope~·ty ownetts on to otbel's property or the 
l\l.Sin·tenanoe ot lealdng septic tanks in un1tt­
corpor-ated. ar>eas ot ··counties in Miasou.ri .• 

"It r<>u have not·.~endered such an Opinion would 
you be kind enoUgh te do so." 

A aearc.h <Jt the etatut.&$ of Missouri indicate that. d$pendent 
upon the t'e.ets in ee.oh 1nd.t~t4~~ case, .the actions to which you 
rerer might be violative of >atntq,tl."al sections of' the Missouri statutes. 

Section $~9.160 1 RSMo.,i,9ij.~, makes 1 t a felony to wilfully 
poison ant: spring, well oit ~aerit>ir ot water. It is doubtful, 
but theor~.tie:al.ly · pcss1bl&., ·itfl.at the matters whioh wou mention 
might oonati tute violation or this section. 

. . .. '... . . 

Section 564;0101 asM<>• 194.9• makes it a misdemeanor for any 
one to P'llt lll,l1 dead animal, ~~ass or part thereof; the offal or 
any other .r!:tt.~. tn.· to ap.y.· ... -we~l·t·.'\spring• bJ'ook~. branch;· o.r~k;: pond or 
lake .and tul'tthero makes .. 1 t 1;\ .. m.lsd~meanor tor any person to place in 
or near fm.J public road or lJ.}'.Qn any premises not his own or in any 
or the s'b!f'le9.1U.$1 or water coul'>aee ar1.1 dead. animal, {laroass or parts 
, thereof or other nuisances to ·.the annoyance or the citizens of 
this state. It is quite poss:U:>l.e that the matters to which you 
refer tn your request mit?:ll~ const:t t1.1te a violation of some or the 
provisions off this atatute;_ · · 
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Section $64.020, RSMo. 1949 mak:es it a misdemeanor to wilfully 
or maliciously defile or il1 any way .oorrp.p.t the waters of a well~ 
spring., brook· or . reservoir used for domes tic or m'Unioipa.l purposes. 
Again it is not likely but possible "that the_matte~s to which you 
refer in your request might constitute a violation of this statute. 
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Fu.rther, it :ts possible that the facts surrounding .th.e 
activities ;n~ntioned in your request might constitute a public 
ntd.sanoe, that is,, the·y might ol-eate a condition which 11dve:rseiy 
a.f':t'ected the. health, welfare or, J.:Oights enjoyed by the ci ti.iens as 
a whole or as a part of the publi:c. See State ex 'rel. Wear v. 
Springfield G$.s·and Eleotrio Co. (Springfield.Court o~ Appeals) . 
204 s.w~- 942 and Smith vs. 01 ty of Sedalia•: 1$2 Mo. 28.;, l3 .:s.w. 907 • 

. ·. . .. I.f .the S$W'age were dumped upon a public street or roe.~ rather 
than up.on adjoining private.property it would seem el.ear that such 
practice would constitute a public nuisance. See Sullivan Realty 
and Improvement co. vs. Crockett,. 158 Mo. App,. 573, 138 s.w. 924. 

In the even~r~ that all of the facts an<i eircu.mstances ' 
surrounding the·ma.tters to which you refer would constitute a 
public nuisance, it is clear that the prosecuting attorney would 
be empowered to-bring an action for the abatement of such public 
nuisance. 

This matter w,as carefully consi.dered by the· Supreme Court en 
b'anc in the case of State ex rel. Thrash v. Lamb, 237 Mo. 437 1 14-l 
s.w. 665, where the court reached the following conclusion: 

ttour conclusion is that the prosecuting 
attorney was authorized by law to institute 
a suit in the cil"cui t court of Chari ton 
county to enjoin, in behalf of the ~tate. a 

·public nuisance, and that he could proceed 
1r1i th6ut g1 ving bond. * * ~~"" 

In thLs connecti?n see also State ex rel. Lamb v. City of' Sedalia 
(K. ~· Gourt of Appeals 1 )24J. s.w~ 6.561 and State ex rel. Detienne 
vs. city of Vandalia, 119 Mo. App. 406, 94 s.w. 1009. 

If the action of the persons in question in dumping sewage 
on adjacen·b property • or 1naintaining leaking septic . tanks, should 
constitute a private nuisance but not a public nuisance then, of 
course, a prosecuting attorney would not be authorized to act 
in the premises but the injured party could maintain a private 
action for the abs.tementof' such nuisance and for his damage. 
Also if the individual property ovmer suffered special and unique 
injury different fron1 that suffered by the general public in 
connection with a public nuisance such individual could maintain 
rrl.s m.;n suit for redress. See Edmondson v. City of Noberly, 98 
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:tn .the case o;f.' a public nuisance the person who caused such 
nuisance might also be proceeded against by the prosecutin~ · 
attorney Uf!der the provisions ot Section ,564.080, RSMo. 1949, 
wb!Oh ~~s · 1 t a misdemeanor to maintain a pub~ic nuisance under 
oe~tain O~;t'CUlll$ tances • , l 
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It is' the conclusion of this office t~t i:t' the facts 
sl:u"ro'llnding_ the matters to. which you refer $tn your request con• · 
stt~Q.te rf violation of· ant of the nientione$1. statutes or consti tu.te 
a public nuisance. the prosecuting attorneY;r' may proceed either to 
prosecute for viqle.tion· of such statute ot to -secure the abatement 
ot the publi o nui~u1nce oi .! 

The foregoing opinion which I hereby approve, was prepared 
by "J1r9" ass1stEUlt 1 Mr. Fred L. Howard. ' 
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&'ours very truly, 
f , . 

./John M.•Dalton 
Attorney General 


