INSURANCE: . - Fully described Pre-Arranged Burig]l Agree-

BURI AL AGREEMENTS: ment is not an insurance contract within
language of Section 375.310, RSMo 1949,

September 29, 1955

Honorable Weber Gilmore
Prosecuting Attorney
Scott Oounty
Bikeston, Missouri

Desr Sirt

This opinloen construes the MeMickle Pre-Arranged Burial
Agreement, enelosed In your recent request for a formal opinion,
with a view to determining if the same i& an insurence contract
being lesued in violation of Bection 375.310 RéMo 1949, which
statute prohibits unauthorized persons or corporations from ‘
transacting an insurance business in Missourl, Provisions of
the contraet you submitted are set out inm full in order that no
doubt will be entertaired as to the contract provisions te which
this opinion is addressed. We quote the contract in the follow-
ing language: :

"HMeMIKLE

"Pre-Arranged Burlal Agresment

"I hereby request the McHMikle Funeral Home,
East Prairie, or Charleston, Missouri, to
- -take charge of my body at the time of death, ‘
furnish all lbtems incident to my burial,
properly condust my funeral, all in asccord-
ance with the pre-arranged Burial Agreement
hereinafter set out, in the amount of §250.00.

"In eonsideration of the hereinafter set out
agreement, I hereby agree to pay the sum of
$250.00 in equal installments of 1,00 per
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month on the first day of each month hereafter
until said sum is fully paid, I further agree
that should I fall to make such monthly pay-
ments by the 10th day of each month then this
contract shall be vold and of no efféct and
that there shall be no 1isbility thereunder,
all payments being made hereunder being for-
folted as liguidated damages for the breach
of this agreement, :

"In consideration of the payment of $1, 00,

and. the payment of the sum of $1.00 each month
herealter, the MeMikle Funeral Home, East Prairie
or Charleston, Missouri, agrees in the event

of the death of the undersigned and in the event
of full compliance with the terms of this agree-
ment and provided that undersigned has pald the
smount due provided for herein, to take charge.
of and eonduct the funersl of the undersigned,
and furnish the following merchandise and ser-
vices to the value of $250,001

1, @ranaporhﬂng hoay to preparatian room,
2, Bathing the bedy,
3. Embalming 'the body. ,
Iy Purnish casket and outside box,
5+« Returning the body to family residencs,
. 4f requested.
6, PFurnishing hearse service. )
7+ Use of funeral home and chapel..
8, Use of draps set and catafalque,
9. Use of folding chairs,
10. Furnish door badge.
11, Purnish death certificate and burial permit,
12, Furnish one family car,
13:  Personal servieces, .
1l Purnish evergreen,
15, Lowering device and grave tent.
16: Furnish grave marker:
17+ Furnish flower racks.
18. Attend to flowers, -
19. Furnish acknowledgement cards,
20, . Attend to filing insurance claims.
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"In the event that the deceased has died
a distance in excess of 50 miles of Easst

" Prairie or Charleston, Mlssourl, or in the
event the burlal 1s to take place at & dis~
tance of more than 50 miles of Haat Prairie
or Charleston, Missourl, in each instance
a reasonable charge shall be made for distance
traveled in excess of 50 miles.

"This agreement does not include ecemsetery lot,
grave or opening of the grave; nor does 1t in-
elude the neeessary clothing for the deceased,

"Phe MoMikle Funeral Home agrees to furnish,
free of extra charge, ambulance serviece within
a radius of 50 miles of East Prairie or Charles~
ton, Missouri, to the undersigned, said gervice
not to exceed twe trips during any one c¢alendar
Yoalr,:

"All of the benefits and provisions of this agree-
ment may inure to any member of the irmediate
family of the undersigned should sueh contingency
arise, upon payment of the unpaid installments

due under the eontract. In no event will the
above services be rendered to the holder of this
contract or to members of the immediate family
unless. the total econsideration provided for
herein shall have been fully pald.

"Nothing herein contained shall be construed
as a polley of insurance whereby the Melikle
Funeral Home agrees to pay any money under %the
terms of this agreement.

"Dated at East Prairie, or Charleston, Missouri,
this e day of __ — s 195__.

Witness
MeMIKLE FUNERAL HOME
BY ) o"




Honorable Weber Giimore

Enclosed is a copy of an opinion lssued by this office
under date of August 1, 1955, construing en agreement with pro-
vislons almost identical te those contained in the agreement
quoted above, The essential differences may be pointed out by
setting out paragraphs three and seven of the above guoted
agreement end underscering the two new provisions which have
been added, and inserting parenthetically the language deleted
from the third paragraph as 1t appearea in the agreement con-
strued on August 1, 1955. ,

The third paragraph of the agraemant being construed pro-
vides, in part,as follows:

In conslderation of tha paymant of @l 00,

and the payment of the sum of $1.00 each
month hereafter {on the first day of each
month after date hereof), the MeMikle Funeral
Homs, East Prairie or Cherleston, Missouri,
agrees 1n the event of the dea;b of the under-
signed and in the event of full compliance
with ‘the terms of thls agreement d rovided -
that undersipned has pald the amou %ue To- -
vided for herein, ©o0 take charge of"anm con~-
duct the funeral of the undersigned, and fur-
nish the followling merchandise and services

to the value of $250,003 # # #" (Emphasis
and parentheses supplied.)

The seventh paragraph of the agreemant belng construed pro-
vides as fallowst _ _

"1 of the benefits and provisions of this
agreement may inure to any member of the
immediate family of the undersigned should
such contingency arise, upon payment of the
unpald installments due under the contract,
In no event will bYhe abcve services be ren~-
dered to EE% hoidey o this contract o or " to
members of the Immediate fawily unliesd bhe
total consideration provided for herein
shell have been fully pald.” (Bmphasis
supplied, }

~hf”
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In our opinion of August 1, 1955, hersetofore referred to,
we ruled that the rendition of services bo the contract holder
who had not defaulted in his monthly payments was unconditional,
thereby establishing the element of "risk" so essential to an
insurance contract, However, an additional c¢lause has been
added to paragraph seven of the contract now being construed which
provides as follows:

"In no event will the above services be
rendered to the holder of this contract

or to members of the lmmediate famlly unless
the total consideration provided for herein
shall have been fully paid,”

We construe the term "total consideration" as used in the
sbove quoted provision from paragraph seven of the agreement to
refer to the full value of services to be rendered to the value
of $250.00, and not to the consideration measured by installment
paymen ts made by the holder of the contract at the time of his
death. Consequently, under the agreement belng construed the
contract holder, as well ag those members of his immediate family
who would choose to have the benefits of this agreement inure to
them, must meet the full cost &L the services to be rendered up
to the value of $250.00. Under the clause referred to and now
appearing in the seventh paragreph of the agreement being con-
strued, no "risk" whatever is being assumed by the McMikle Funeral
Home by which it mlght be compelied, by the uncertainty of life
or economic condition of the contract holder, to render services
at a cost disproportionate to the value of such services to the
amount of $250,00, As written, the agreement is nothing more
than a promise to the contract holder that he, or members of
his immediate family, may look to McMikle Funeral Home for
"~ funeral services to the value of $250.,00 upon the death of the

contract holder, on condition that the full value of such ser-
vices be pald, .

CONGLUSION

It is the opinion of this office that the Pre-Arranged
Burial Agreement described in this opinion 1is not an insurance
contract end lssuance of the same is not a violation of Section
375.310 R8Mo 1919. ,
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The foregoing opinion, which I hersby approve, was pre-
pared by my assistant, Julian L. O'Malley.

Yours very truly,

John M. Dalton
Attorney General

JEO'M:vlw



