
INSURANCE: 
BURIAL AGREEMENTS: 

Fully described Pre-Arranged Burial Agree­
ment is not an insurance contract within 
language of Section 375.310, RSMo 1949. 

September 29, 1955 

Ii'ono l'EI.bl& WelHu:• Gtlmore 
P:roseoutfng i\ttome7 
S-cott County 
Sikeston, M1s•ou:ri 

Dear Sirt 

'l'hitii opinion construes the McMickle Pre-A~~anged Burial 
Agreement, enolose4 in your recent request tor a tormal opif1ion, 
with a vtew to determ.lnlng 1f the s.am.e 1s an insurance .contract 
being issued 1n Violation ot Section )7$ • .310 RiMo 1949. w~tch 
statute pl'*()h1b1'lfs unauthortzed. p~u·sons o~ corporationS. t:rom 
transacting an insU,rance business in IU.ssour~.. Provt&iona ot 
the contract you subm.1tted are set out in tul.l in ordel" that no 
doubt will. be ente-:rta.ine d as to the ecmtract provisions to which 
this opinion 1s.addressed. We quote tna contt~aot in the follow ... 
ing 1 anguage: 

"Mci.,f!KLi 

"Pre-Arranged Burial Agreement 

ttr hereby request the McMikle Funeral Home, 
East Prairie, or Charleaton; M1saour1, to 
. take charge or my body at the time of death., 
furnish all ! tems incid.ent to my burial, 
properly conduct my funeral, all in aecord­
anoe with the pre-arranged Burial Agre~ent 
hereinafter set out, in the amount of llll2$0.oo. 

"In cousideration of the hereinafter aet out 
agreement, I hereby agree to pay tne smn of 
$250.00 in equal installments or ~11.00 per 
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Honorable Weber Gilm.ore 

month on the first day of eaoh m..C>nth hereafter 
until said sum is tully paid. I further agree 
t~t shoUld I tail to make ;Ju.ch. monthly pat• 
lli$:u,ts by the ;,lOth. day ot ·each m0.nth. then this 
c<>n'b~aet shall be void and ot no EJt!'ect and 
that 'the.re shall be no li&.bili ty thereunder• 
all payments being· made beJ::>e\Ulder being for.,.. 
teited as liquidated. damages for the breach 
ot this· a~eernent. · 

nln consideration or the payznel(lt ()£ $1.00; 
a.nti. the paytnent ot the $Ulll of $1.00 eaoh. :month 
her&att·el-'1 the McMikle :Fune~al Home, East Prairie 
or Oh.a.rleston, Missouri., a$~$es in the event 
or the death of the undersigned and in the event 
()f full compliance with. the terms ot this agree­
ment and provided tnat underl.ligned has paid the 
amount due provided for herein, to take charge 
or and conduct the funeral ot the undersigned, 

. and :ru.rnish the f'oll.oWin~ ·me:tachandiae $lld. ser;.. 
1ticea to the value o£ taso.oo: 

. ~ . 
~ . . 

l. franeport~ns bodr to pr$p'aration ~~ont. 
2~ Bathing tije bt)4,y, · 
3 41 Embalming 1tlle body. . i 
4. Fumisb. o«.sket and o14.'h~lid.e box. 
5. Returning tthe body to family residence, 

1£ reques~.ed. 
6, Furnishing hearse service. 
7. 'Use of f'unel:*al ho.me and chapel •. 
8. Uae ot drape set and /catafalque. 
9 • Use of' .folding oh.a.irs • 

10. Furnish door. badge. 
11. Furnish death certificate and bur:tal permit. 
12. Furnish. one family car. 
1.3• Personal se:rv:Lces• · 
:U.t• Furnish evergreen• 
15• ~owering device and.grave tent. 
16 • Furnisll. gra:ve marker•. 
17 • Furnish flower ra~)rs • 
J,.8 • At tend to f. lowe ra • · .. · 
19• Furnish acknowledgement cards• 
20 • Attend to filing insurance claims • 
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Honorable Weber Gilmore 

urn tb.e event that th.e deceased has died 
a, dis tanoe in excess of $0 miles of East 
Prairie or Charleston, Missouri. or in tne 
event the burial is to take place at a dis ... 
tanoe of' more than 50 miles ot East Prairie 
or Charleston, Mitnaouri, in eacb. instance 
a reasonable charge shall be made tor distance 
traveled in excess of 50 miles • 

'''rb.1a agreement dof:!)s not include cemetery lot; 
grave or opening or the grave J nor does 1 t in­
clude the necessary clothing for the deceased. 

"'fh.e 11oM1kle Funeral Home agrees to .furnish, 
f:ree of extra charge, ambulance service within 
a radius of 50 miles of East Prairie or Charles• 
ton, Missouri, to th.e undersigned., said service 
not to exceed two trips · during any one calendar 
year.• 

"All of the benefits and provisions of this ag:ree ... 
m.en t may inure to any rne.m.ber of the 1mned1ate 
ta.raily of the undersigned. should such CO:tltingency 
arise,. upon payment of the unpaid ins tal~nts 
due under the contract. In no event will the 
a.beve .se:rv!ces be rendered to the holder. of' this 
contract or to members or the 1.mntediate family 
unless .. the total. consideration provided tor 
herein shall have been fully paid. 

"Nothing herein contained shall be oonstr.ued 
as a policy of insurance whereby the McM1kle 
Funeral Home agrees to pay any 1uoney under the 
terms o.r this agreement. 

"Dated at East Prairie, or Charleston, Hissouri, 
this day of , 195_. 

Witness 

NcMil)LE FUNERAL HOME 

BY. ___________ • II 

-3-



.. ; 
'· . 

• r, • 
:.., 

, . 

Honorable Weber Gilmore 

Bholo sed is a copy of an opinion issued by t\:1:1s office 
under date ot August 1, 1955, construing an agreement with pro­
visions almost identical to those contained in the agreement 
quoted above. '»he essential d11'.f'erence~ may be pointed out by 
setting out par•graphs three and. sev~n or tne above quoted 
agreement and :u.ndersocYring the' two new provisions which have 
been added, and tnsel'ting parenthetioallf the language deleted 
from the third. paragraph as it appeared in the agreement con­
strued on August 1, l9SS• 

The third paragraph of the agreement being construed pro• 
vide a, in part, :as tQllows: 

ttr%1 o'cuiaide~ation of. the pay:m.€u~t C1t ~h .oo, 
and the payment ot the sum of $1.00 e~ch 
month hereafter (on the first day ot each 
m.onth after date hereof), th.e McMikle Funeral 
Home, a:as'b Prairie or Charleston, Missouri, 
agrees in the event ot the death ot: the under ... 
signed and in the. event of. ful.l compliance 
wi\ih 'the te'ffi!-oi' tb.1s asreement ·~. r~vid.ed,: 
.~ tindersi. eThas ·paid the.·~~~ ue sro ... · · 
v!C\ed or ere n, to take charge o'f an con­
<!uct tnetu.nera of the undersigned, and rur­
nish.. tb.e f'ollow1~g merohanciise and. services 
to the value of ijf>2.$0.00: ~· * i~n ( lhphasis 
and parentheses suppl:ted.) 

The seventh paragraph of the agreement being construed pro• 
vides as follows: 

"All of the benefits and provisions of this 
agreement may inure to any :membet< of the 
immediate family of the undersigned should 
such contingency arise, upon payment of the 
unpaid installments due. U.n.der the contract. 
In no event will the above services be ren-
der~ to tnellOrr!F.o"f t,hJs contract 91.: ~.2 
members £! 'Eh.e , . edrit!, .8.£I!l:I.z Uiiles£4 .lL,.! 
~otai consideration ;proviaed tor herein 
shall he. ve been fuAlY £aid. 11 ~llp'fia.sl e 
suppii"e'd., J 
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Honorable Weber Gilmore 

In our opinion ot August l, 195$, heretofore referred to,. 
we ruled th.at the rendition ot services to the eont:raot holder 
who had not defaulted in his monthly payments was unconditional,.: 
tb.ereby establishing the element of "risk" so essential to an 
insuran ee contract. However, an addi ti.o.rval clause has been 
added t<:l parag:rta.ph seven of the contract now being cons trued whiob. 
provides as follows: 

"In no event will th~ above services be 
rendered to tb.e holder o£ this contract 
or to members ot the immediate fWMily unless 
the total consideration provided torb.erein 
shall have been tully ·paid. n 

We oonstl-ue the term "total oonsidt!tlNa.tion" as used in the 
above quoted provision trom p~a.g:raph seven or the a.~eement to 
refer to tb.e full value o£ serv.iees to be rendered to the value 
ot $2$0.00, and not to the eonsi.de~ation measured by installment 
pa.ymen ts ma.d~ by the holder ot the contract at the time of his 
death. Consequently, under tne agreem.fimt being cons trued the 
contract holder, as well as thos.e members ot his immediate :t'amily 
Wb.o would oh,oose to have tl'le benefits ot this agreement inure to 
them, must IU.,.t ~he tull CO$~ ll1l th,e services to be rendered up 
to the val.ue ot f~$O,:OQ.. trnd~r the clause referred to and now 
appearing in th.e seventh paragt'aph of the agreement being con­
strued, n.c> uris:ku whatever· is being assumed by the lVIcM1kle Funeral 
Home by which '· t might be com,p.•lled, by the uncertainty ot life 
or economic condition or tb.e contract holqer, to render services 
at a cost ~:tsproportionate to the value o£ such. services t.o the 
amount o£ $250.oo. As. written,. the agreement is nothing more 
than a promise to the contract holder that h.e, or members or 
hi a imnwdia te f'arilily, may look to .1'1elviikle Funeral Home for 
funeral services to the value of $250.00 upon the death o£ the 
contract hGlder, on oondi t1on that the .full value of suoh ser­
vices be paid. 

CONCLUSION 

It is the opinion of this office that the Pre-Arranged 
Burial Agr$ement described in this opinion is not an insurance 
contract and issuance of the same is not a violation of Section 
375.310 RSMo 1949. 



. \ 
' ' 'I. -.. 

Honorable W$ber Gilmo~e 

The foregoing optnion, which I hereby approve, was pre­
pared by my assistant, Julian L·. 0 'Malley. 

JL0 1 M:vlw 

You.rs very truly. 

JoJ:m M. Dalton 
Attorney General 


