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ANNEXATION: The provisions of Section 71.015, RSMo
TOWNS AND VILLAGES: ©. Cumulative Supplement 1953, have no
UNINCORPORATED LAND: application to the procedure for the

extension of boundaries by the annexa-
tion of unincorporated areas by any village
in the state.

September 8, 1955

Honoreble Herbert €, Funke
Gounty Counselor
8t¢ Louts County
Cleyton, ﬁisaa&rx

Dear Siy:

For the pake of brevity we wixl merely set out the questiona
presented in your request and not the circumstances that gave
rise to such, Such question as stated in your letter reads as
- followss

"% 4 + The question I would like your opinien
on 1st 'Is it required as a pre-requisite
for the extension of the boundaries of any
villags, that it shall first go to the cipre
cuit court for a declaratory Judgment under
the provisions of Section T1.01%, RSMo 1953
Supplement; bafore petitioning the county
court or county council for an extension

of its boundaries?'"

3ection 71.015, RSMo Gumulative S8upplement 1953, reads as
follows?

"Whenever the governing body of any oity
has adopted a resolution to annex any un-
incorporated area of 1and, such e¢ity shall,

before oeaed 5 otherwlse agtheriaed
*1 law or dha charter for annexation of

‘sorpora d §§ga "T"é én action 1n the e
ouit court of the counbty in which such unin-
ecorporated srea is situated, under the pro-
visions of Chapter 527 R3Mo, praying for a
declaratory judgment authorizing such annexa-
tion. The petition in such action shall state
facts showing!
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"1. The ares to be énnexad;

%2, ‘That such ennexation ls reasone
able and necéssary to the proper development

- of sald city; end

‘Sedtion 80.030, R8Mo 19&9, hag to do with the annexsation of
unincorporated aressand the extension of boundaries of villagas

3. The ability of sald eity to furnish
normal municipal services of said oity to sarid
unincorporated area within & reagoneble time
after sald annexation 1s to become effective,
Such action shall be a olass action against
the inhabitante of such unincorporated area
under the provisions of Seetion 507 070, RSM@.

'(Emphaaia ours,)

in the state; Sald section reads as follows:

"Whenever any town or village shall have besn
so incorporated, or shall have been incorporated

by any speecial act or charter, and sny tract or

tracts of land, any part of which hes been im-
proved or any land adjoining the same that has
been or shall be subdivided into town lots opr
strests, and a plat thereof flled with the re=
corder of deeds as an addition to such town or
village, or any such tract or traets of land or
any such addition, or any psart thereof, is not
included within the metes and bounds of mich
incorporated town or village, the town council -
or board of trustees, when 1t desires to have
such addition or additions ineluded within such
corporate limits, shall file a petition with
the county court asking that the same, and

such other lande as may be necesgary to make
the boundary of such town or village and addi-
tion even and regular, be added to and ineluded
within the corporate limites of such town or
village; which said petition shall particulerly
describe such premises and be accompanied by a
plat thereof; the county court shall then hear
the evidence off'ered by the parties interested,
and may, if it deem it Just and proper, order
that the whole or such part -of sdaid premises

as it may think right, be added to and ineluded
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within the incorporatéd limits of sald town,
- end shall spread. such order, particularly
desoribing the préemises added to thé eorporaw~
tion, upon the records of the court; and when
- sueh addition is so added, it shall be a part
of the original incorporation, and entitled
to all the privileges thersof; provided, howe
ever, that no traet of ten acres or more of
any unplatted or unsubdivided land used for
farming, gerdening, horticultursl or daipry-
ing purpoges shall be included in'a town by
such extension of boundaries without consent
~of the owner of such tract.”

The problem thus présented ls whether a village before
annexing unincorporated aveas through its county court es outw
1ined above in Bection 80,030 must follew the procedure of Sec~
tion 71,015, In order to answer thils question first it is neces-
sary to ascertain whether the Legisleture intended Section 71.015
to cover villages as well as cities In the state and it will be
noted that in Section 71,015 there 1s no reference at 81l to
villages, but only to elties, The question then is whether
the term "eity" as used in Seetion 71,015 includes the term
"village" as found in Bection 80,030, In the case of State ex
rel. Scott v. Lichte, 226 Mo, 273, 126 S,W, lj66, the Missouri
Supreme Court in construilng the term "ecity and town"™ and the
term "town or village" came to the conclusion that as it is
used in the CGongtitution of 1875 the Leglslature construed
the term "citlies and towms" to mean cities and the term "town
or village" to mean village. The court also stated that the
term "elty" 1s used to designate the larger class towns and
the name “village" is used for small urban communities. The
court goea on to state that the term "eity" is to be differen-
tiated from the term "village” and the word "eity" applied bo
largd communities, the word "village" to small communities,
Applying this reassoning to Sectlon 71,015, this office believes
it was the intention of the Legislature that the procedure out-
lined in Section 71.01% 18 to be applied to cities of the four
classes, since the term "ocity" is used in saild section, and that
the Legislature did not intend said gectlon to be applicable to
the procedure of villages In annexing unincorporated areas of
land since the term "village" 413 not used in said section and
the term "elty" which is used in said ssction does not include
in its meaning the term "village."

This belief is also”EOrtifiéd-by the faet that in applying
the procedure outlined in Section 71,015, to the procedure
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already spplicable to villages under Section 80.030 in annexing
unincorporated areas, there 1s a duplicity of court action inas-
much as under Section 71.015 there must be & petition filed in
the circuit court for the annexatlon of the unincorporated area
and under Section 80.030 there must be a petition filed by the
village trustses or town council in the county court for the
ennexation of unincorporated areas. Thus, we would have a
duplicity and conflict of court action on the same subject by
two different courts. This office doss not believe it reason-
able to infer that the Legislature so intended Section T71.015
to be applled, but it 1s more reasonable to say that the Legls-
lature intended Section 71.015 to be applicable to cities of

the four classes when such procedure as outlined in 3ection
71,015 supplements and does not conflict with the procedure
already provided for in the annexation of uninecorporated areas
by cities of all four classes since the procedure by the clties
for the snnexation of unincorporated areas 1s by the city council
or by the clty councll end voters of the city and 1t did not,
prior to Section 71.015, involve court aetion. Thus, this office
believes that the Leglslature did not intend Section 71.015 to
be applicable to villages in the annexation of unlncorporated
areas snd that a village need not follow the procedure provided
for in Section 71,015 before it annexes an unincorporated area,

CONCLUSION

It $s the oplnion of this office that the provisions of
Section 71,015, RSMo Cumulative Supplement 1953, have no applica-
tlon to the procedure for the extenslon of boundaries by the
ennexation of unincorporated areas by any village in the state.

The foregoing opinion, which I hereby approve, was pre-
pared by my assistant, Harold L. Volkmer.

Very truly yours,

dohn M, Dalton
Attorney General

HLV:vlw



