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?RELIMINARY}EXAMIN&TIONS: The magistrate judge of Benton County is

MAGISTRATES:

¥

not precluded from holding a preliminary
examination, based upon affidavits for

' state warrants filed in the magistrate court
of Benton County, by the fact that previously
identical affidavits for state warrants were
filed in the magistrate court of Benton
County, and that upon a preliminary examina-
tion held thereon, same defendant was ordered

discharged.

: Jamary 13, 1955

Honorable Vernon Frieze
Prosgouting Attorney

" Benton Goeunty

Warsaw, Missouri

Dear 8ir:

Your recent request for an officlal opinicn reéds
follows: ' N

"May 1 ask your oplnlon as to the Jurls~
diction of Joe Berry, Maglstrate, Benton
County, Missouri, to hold three Frelimi~
nary Hearings egainst Prank Jessie Knox,
under the following facts, to-wit:

"Approximately at 7 o'elock, F,M., October
9, 1954, Emill 8alley and Eathel Logsdon
were walking aleong Highway 35 from U.8.
Highway 65 (Gateway Cafe) to Warsaw, Benton
Gounty, Miesouri, A4n sutomebile operated
along sald highway in the same direction ran
into and against sald Emill Salley and hathel
Logsdon, instantly killing said Emill Salley
and breaking the femur of Eathel Logadon's
left legs The driver of sald automobile did
not stop the sutomobile but continued along
said highway about 100 yards and turned the
aubomoblle around and drove back past the
scene of collision but did not stops There
was a rumoy thaet Franit Jessle Knox was the
driver of said automobile. On the 10th day
of October 1954, celd Frank Jessie Knox sure
rendered to the sheriff of Benton Cocunty,
Missourl, and on the same day an Affidavit
for a State Warrant was flled in sald Magis-
trate Court charging sald PFrank Jessie Knox
with f'Manslaughter!, and on the 15th day of

as
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Qcteber. l95h, two affidavits for State
Warrants was filed in sald Magistrate
Court, one charging sald Frank Jessie Knox
with 'Leaving the Scene of an Accldent!
the other, 'Negligent Wounding with an
Automobile!

"On October 26, 195&; Motion to disqualify
Joe Bérry, Maglstrate, was filed in said
court. E. R. Crouch, Magistrate of Hickory
County, Missourl was called by Magistrate
Joe Berry to hold sald preliminary hearing
of said charges, which hearing was had on
December 11, 1954, The followlng entry was
made in each ease, to-wit:

"Defendant waives formal arraignment and
pleads not guilty. ﬁefendant ordered dis=-
charged?,

*On ﬁeeémber 294 195&; identicel affidavits
for State Warrants were filed in the Magis-
trate Court of Benton County, Missourl,

Your problem, stated briefly, 1st Une Knox was charged in
the Maglstrate Court of Benton County with the commission of a -
felony} he was glven a preliminary exemination, and at its con=-
clusion was discharged; may exactly the same charges, based upon
exactly the same evidence, be brought against hinm again and he be
put through a seecond preliminary exaninmtion?

In the above, slnce you did not state the contrary, we have

asgumed that there is no newly diseovered evidence. - We have algoe .«

assumed that the fact that the first preliminary examination was
held before a maglstrate from an adjoining county, and that the
one next proposed will bé held before the magistrate of Benton
County, does not affect the issue as above stated. The law pro=
vlides that prior to & preliminary examination, a motion may be
filed to disqualify a maglstrate, and that a magistrate from an
adjoining county may be called by the first maglstrate to con=
duct the preliminary examination, as was done in your case. We
advert, then, to your original inquiry as to whether a second

- “anari examination ean lawfully be held under the circum~

forth above.

gely, it would seem, Missouri law is silent upon the
a discharge at a preliminary examination. Section
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Shl.410, RSMo., 1949, merely states:

"If upon the examination of the whole matter,
it appear to the magistrate elther that no
offense has been committed by any person, or
that there is no probable cause for charging
the prigoner therewith, he shall dlsecharge
such prisoner," v

 Supreme Qourt Rule 23,08 states, in parst "If upen
examination of the whole matter the maglstrate shall determine
that no felony has been committed by any person, or that there
is no probable cause fOr‘Eharﬁing”bhé acecused therewlith, he
shall discharge such accused." We must, therefore, look abroad
for guildance In this matter, and in that regard we direct at-
tention to Section 347, p. 507, Vol. 22 C. J. 8., which readss

"After theée preliminary examination has begun,
-accused has a right to require that 1t shall
be continued to & final determination, and
t.at he shall be either discharged or held.
The stabtutes are mandatory in this respect,
except that, under some statutes, the ex-
amining magistrate is without authority to
discharge one charged with a capital offense.
It is the duty of the magistrate before whom
a preliminary exemination is being held, af=-
ter an examination of the whole matter, to.
come to a determination as to whether or not
an offense has been committed, and if he is
of opinlon that there has been, then as to
whether there is probable cause to believe
accused guilty thereof, - If, on such exami~
nation, 1t appears that no offense has been
committed, or that there is not probsble
cause for believing the prisoner gullty,

it 1s the duty of the magistrate to dilscharge
him, as where it affirmatively appears from
the evidenceé, that if a trial were duly had
the trial Judze would be compellsd to direct
a verdict of acqulttal as a matter of law.

"Unless otherwise provided by statute, the
discharge of accused by the examining magis-
trate on the preliminary hearing neither
annuls the indletment nor blots out the of~
fense, and 1s no bar to snother examination
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or to a subsequent prosecution for the same
offense, and the fact that the examining
magistrate digmisses certaln counts of the
complaint does not preclude the trial court
from trying him on such counts. A fortiori
is this trie where defendant is disecharged
on the Tirst arrest without any evidence
being produced or offered. By stetute, how-
ever, it may be provided that, after dis~
¢harge on prelimlnery examination, no further
prosecution of the offense shall be had."

, It will be noted that the above states that discharge at
a preliminary examination "is no bar to another examination,"
unless there 1z a statute which so atates. We here note that
there is no statute in Missouri which prohiblte a second pre-
liminary examination after dilscharge from a prior prelimlnary
examination, provided that following the first p eliminary
examination new c¢harges have been filed. Nelther do we feel
that such second preliminary examination would be prohiblted
on the ground that it constitutes "double jeopardy." In order
to so hold, we would have to first find that a preliminary ex-~
amination constituted " jeopardy.” ‘We do not believe that it
does. On this poiat we direct attehtion to Section 251, p.
387, Vol. 22, C. J. 8., which states in part:

" Jeopardy does not attach whers the gquestion

submitted for the consideration of the court
~or Jury is one which 1s merely preliminary

or collateral to the trial of the question of

the guilt or the innocence of accuszed. % #% "

In the case of State v, MeCombs, 188 P, (24) 922; at 1. c.
92l, the Supreme Court of Kansas stated:

"That appellant was within its rights in
seeking another preliminary examination
before a Jjudge of the dlstrict court can~.
not be denied. Under our statute a jJudge

of the district court is a maglstrate authorized
to conduct such an examination, G. 8. 1935,
62-201, 62601, We have expressly so held,
Hancock v. Nye, 118 Kan, 384, 388, 234 P.
5. Moreover, it 1s settled law in this
jurisdiction that the dlscharge on a pre-
liminary hearing of a person charged with a
felony is no bar to a subsequent preliminary
hearing on another complaint charglng the

-u-
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same offense., State v. Townsend, 150 Kan.
496, 95 P. 24 3283 State v. Badders, 14l
Kan. 683, 685, 2 P. 24 9433 State v. Curtis,
lGBK.&np537’ 196 P. L‘)«LS; Steb v, JOHGE’ 16
Kan. 608,"

' In.the case of Rldenour v, State, 231 P, 2d, 395, at 1. ¢.
399, the Criminal Court of Appeals of Oklahoma stateds ‘

"it is, however, evident from the record
that the defendant hereln was accorded a
preliminery examinatlion before a committing
magistrate on a complaint duly filed by the
county attorney with such commlitting megls«
trate, who was not by the defendant claimed
to be disquaslified to act. A slmilar com-
Plaint had been filed in the County Court
covering the ldentiml charge, and that court
attempted to transfer the c¢aseée so flled be~
fore him to the magistrate who actually held
the preliminary examination, This appears
to be of no consequence, in that the county
attorney, independent of the action of the
county Judge acting as a committing magis~
trate, had the right and suthority to file

a complaint covering the charge with any
other examining magistrate of his county
whom he might choose. And for such reason
it is not necessary to determine whether

the county court of Muskogee County did or
did not have authority to transfer the ogse
for preliminary hearing to the City Court.
Une exemining magistrate is not found by
the action of another examinling magistrate.
In fact, one examining magistrate may dis-
miss a complaint on hearing or the gounty
attorney may dismlss the complaint, but such
action does not prevent the county attorney
from refiling the complaint before another
examining magistrate. This court has further
held that until an accused 1s in jeopardy,
a criminal action filed agaelnst him can be
dismissed and refiled at the discretion of
the county attorney, subject to the law
governing limitations of time within which
prosecution may be instituted. Cornell v,
State, Okl. Cr. App., 217 P. 24 528; Baynse
v. 8tate, 48 Okl. Cr. 195, 290 P, 354} Ex
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parte Oxley, 38 Nev, 379, 149 P. 992; 16 C.
Juv8,., Constitutional Lew, Sec. 131, page 33L;
Hembree v. Howell District Judge, Okl. Cr.
Apps, 2L P, 24 458."

In the csase éf Btate v.‘Townsend. 95 P, 24 328, the Supreme
Court of Kansas stated:

"Appellant contends that having been dis~
ch'rged on a preliminary hearing such dis-
charge was a bar to a subsequent preliminary
hearing end trial, As the settled law of

thig staté 1s otherwise, the polnt is wlith-

out merit, State v, Jones, 16 Kan, 608;

State v, Curtis, 108 Kan. 537, 196 P. L}i5; State
v, Badders, 11 Kan. 683, 42 P, 24 943.

"In Stee v, Jones, supra, it was held that
a preéeliminary examination does not put the
accused in jeopardy within the meaning of
seotion 10 of the bill of rights."

Numerous other cases of the same purport could be cited,
but we do not feel that it is necessary to do 80, since the
above authority clearly establishes the fact that a preliminary
- examination doss not c¢onstitute " jeopardy," and that discharge
at a preliminary examination, in the absence of a statute so
holding, does not preclude a sscond preliminary examination on
the same echarge, which is the question you propounded to us.

CORCLUSTION

It 1s the oplnion of this department that the magistrate
judge of Benton County is not precluded from holding a pre-
liminary examinatlon, based upon affidavits for state warrants
filed in the maglstrate court of Benton ecunty, b, the fact that
previously identical affidavits for sgtate warrants were filled
in the magistrate court of Benton county, and that upon a pre-
liminery examination held thereon, same defendant was ordered
discharged.

The forsgolng opinion, which I hereby approve, was prepared
by my assistant, Hugh P, Williamson.

Very truly yours,

JOHN M. DALTON
HiYtldjda Attorney General



