TELEPHONE EXCHANGES: A telephone exchange 1s not subject to
INDUSTRIAL INSPECTION: industrial inspection, but associated

. activities collateral to the operation
of the telephone exchange are subject
to. industrial inspection if they come
within the compass of paragraph 2 of
Section 291,060 RSMo 1949.
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September 8, 1955

i~

Honorabls L. L., Duncan \ : ,
DPirector Divislon of Industrial Insgyutisna
Department of Labor and Indusbriel Reletions
Jefferson Oity, Missouri

Dear Sirt

Yaur re@uakt_f&r an official opinion, dated Jung 29, 1955,
reads as followsy ’ ,

"The writer would like very much %o have an
opinion from your oiffice concerning whether
or not 4t is pemmissible for the Division
vf;xaﬁnﬁk¥i$%fmhﬁgﬁﬁﬁtﬂn& Department of Lebor
~and Industrlal Relations, %o inspect and col~
leot a fes from telesphons companies gperating-
in this State, according to Sestion 291,060,

Bubsequently we wrote to you asking you bo ﬁaka your requesd
;o?fwhat more expliclt, and on August 12, 1958, you wrote to us as
follows: S o :

"With reference to your letter of August 11
concerning the above subject, the writer
wishes thls opinion to cover garages, ware-
houses, also bulldings housing exchanges,
or any other buillding owned or operated by
a belephone compeny in which telephone eme
ployees are reguired to perform duties.”

It 1s upon the basis of the above two letters that this opinion
wlll be written, All statutory refersnces, unless otherwise ine
dicated, are to the R8Mo 1949.

Paragraph 2 of Bection 291,060 reads as followss:

"l. The director of ths division of industrial
inspection may divide the state into districts,
asslign one or more depuby inspectors to each
district, and may, at his discretion, change
or transfer them from one district to another.
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"2, It shall be the duty of the director,
his assistants or deputy inspectors, to make
not less than two inspections during each year

of all factories, warehouses, office buildings,

- freight depots, machlne shops, garages, laun-
dries, tenement workshops, bakeshops, restaus-
rants, bowling alleys, pool hsalls, theaters,
-concart halls, moving pieture houses, or places
of publiec amusement, end all other manufecturing,

- nmeschanical and mercantile establishments end worke
‘shops, The last ingpeotion shall be completed
on or before the first day of October of edch year,

 and the director shall enforce all laws relating to
the ingpectlon of the establishments enuniereted
herstofore in this section, and prosecute all pere
sons for violetlng the ssmes Any municipal ordi.
nanee relating to sald establlishments or their ine
spection shall be enforeed by the director.

It will be noted that the above enumerates those places which
~are to be inspected by your division, A place, to be subject to ine
spection, must come within one, at least, of the categories snumers
ated, or it must come within the elassiflecation of a manufacturing,

mechanical and/or mercantile establishment: and/or workshop.

We can begin by noting that, in and of itself, a "telephons
company" is, primarily none of the things enumerated in the above
paragreph of Séetion 291,060, for the simple reason that it is a
"tedephone company," or, to use a more exact term, a "telephone
exchange," since the first term embraces the officers, the articles
of incorporation, the charter, th¢ franchise, et cetera, whereas,
the second term is, more definitely, the physical property belong=-
ing to and operated by a "telephone company," which physicel prop«
erty alone could be the subp ot of Iindustrial inspections The sec~
ond term, "telephone exchange,® has thus been defined in the case
of Western Union Telegraph Company v. Americen Bell Telephone Come
pany, 105 Fed, 684, l.c. 696

"ta telephone exchange is an arrangement for
putting up and maintaining wires, poles, and
switeh boards within a gliven area, with & cen=
tral offlce, and the necsssary operators to en=-
able the individual hirers of telephones withe
in that area to converse with each other, "

On October 10, 193}, this department rendered an opinion cone
struing what is now substantlially parggraph 2 of Section 291.06Q, to
Mary Edna Cruzen, Commiasioner of Lebor, Jefferson City, Missouri.
In this opinion, on page L et seq., we stateds
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14 gannot be denied that the Legilslature has

failed in its specifiec enumeration to mention

telephone eompanies, Therefore, applying the -

first rule of construction we must hold that the
Leglslature did not intend to includs telephone
companien, bscause the general words, *all other
menufaeturing, mechanleal and merean%ile establishments
and workshops,! must be construed in the light of the
specific words and it ¢annot be sald that telephone
“companies ere similar enough to any of the words spee
cified as bto bring them within the statute. It nust
appear, therefdre, that telephone tompanies are not
inecluded withih the act under the first rule of ¢one
struction since they are not spenifieally naned and
since ﬁelaphone companies ¢annet falrly be said, even
by the appilestiosu of the prineiple of ejusdem generis,
which is the technical neme of the first rula, to come
witnin the terms ef the statute.

"Having dispossd of the first rule of construction we
must resort to the general words, Yall other manue
faeturing, mechenical and mercantile establlshments
and workshops,' and ‘even assuming that théy must be
given theiy full meésning, unless it can be said that
telephone companies are fairly within those general
vords, it must be held that telephone companieés are
not included even under the second rule of conatruce
tion, We are of the opinion that telephone ¢ompanies
are not either manufeocturing, mechanicel or mercantils
estab) ishments within the general understanding of the
meaning of those words, Mr. Yates mseems to be of the
opinion that they are mercantile establishments, but
we are inclined to the view that mercentile estabe
lishments are those engaged in selling goods, wares
and merchandise elther at wholesale or retail., We
undsrstand that the substantial business of telephone
companies 18 that of rendering service to thelr tele-
phoneé subseribers, They are not engaged in selling
%oogsa wares or merchendise either at wholesale or re-
a-i . .

To the above»quotad pcrtion of the Qrugen epinion, we sube
eeribe, and hold that, since a "telephone exthange" is not specifi-
cally enumerated in paragraph 2 of Seotion 291.060, as being sub-
ject to industrisl inspection, and since it does not come within the
clessification of a manufacturing, mechanical, and/or mercantile
establishment and/or workshop, that a telephone exchange, as defined
herein, is not subject to Industrial inspection.

Lt
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- It is, however, a matter of common knowledge, of which we may
 take the equivalent of judicial notice, that telephone exchangaes
vary greatly in many respects, end thet the single term, "Felephone
exchange," does not in all situasbtions mean the same thing, thus mek-
ing 1% difficulh.to speak of them in generalizations. For example,
in hundreds of villages in this state the telephone exchenge is
housed in a single room of a dwelling house; 1t consiste of the come
paratively small emount of mechanilcael spparatus necessary to meke the
system functionj and is never stalfed by mors then one operator at a
time, A% the other extreme arectna‘hugg telephone exchanges in the
clties of Keansas City and Bt, Louls,

For the reassons glven above, that portion of the exchange which
{8 a "telephone exchange," according to the definition of "telephone
. exghange" given in the Western Union Telegraph Company v, Americen
Bell Telephone Gompany case cited above, is not subject to industrial
inspection, But these very large exchanges, because of their slze,
- necessitste assocliated activities to carry on the work of the exw
chengé, The B%, Louls Exchenge, for example, has, in a building
gseparate from its exchange, a garsge for 1ts mobor vehisles, This
garage has a personnel of several permenent, full-time employses, A
garage is one of the plages listed in paragraph 2, Saetion.29l¢0é6,
. supra, as being subject to industrial inspeetion, Can we say that
this particular garage, because 1% ils owned and operated by a telew
phone company, deals only with telephons company motor vehicles,
and is not "publie," is exempt from industrial inspection? We do
not see that paragreph 2 of 8ectlon 291.060, supra, gives us any
basis for making such a distinetion, and it 13, therefore, our opin-
ion that such & garage is subject to industrial inspection,

We are further infomed that the St. Louls Exchange alse has s
warehouse, with several full-time employees, We believe, likewise,
that since paragraph 2 of Section 291.060 lists a "warehouse," as
being subject to 4industrial inspeetion, that a warehouse, under these
¢ircumstances, ig subject to industriel inspection,

We are further informed that up until a few years ago the
8t. Louls Exchenge operated a restaurant mainly for the beneflt of
1ts employees,; but to which the general publiec had access, Such
restaurant, would, we believe, have bBeen subjeet to lndustriel ine
spection for the reasons given above, The 8%t. Louls Exchange, we
are informmed, is housed in a large bullding owned by the Southwesbern
Bell Telephons (ompanyi which has meny offices in which auditors,
bookkeepers, elerks, stenogrephers, and executives are engaged in
the business of running the business of the telephons company, Whether
gll of this bullding 1s occupled by telephone company employees, or
whether part of it 1s leased to other businesses or te individuals weé
do not know, but in either case 1t could well be that this bullding"
would be properly classiflied as "an office building,”" as that term is
used in paragraph 2 of Section 291.060. On this point we direct ate
tention to the following excerpt from Prichard v. National Protective
Insurance Company, 200 S.W. 540. At l.e. 54lLi, the court stated?

Ly
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"The term Yoffice building' as used in the

policy under consideration is not defined or
limited in any mannepr, Thére is no adjudica-

tion by e Missourl tdourk, or by any other court,
called to our attention that defines the term
tofficd building. “Aceordlng to the common pare
“lence of the strecs; we are 'on the looseé! and

are at liberty to formulate our own definition

of the term if we should deem it advisable to

do so, The diffifoulties sttendant upon such an
effort are obvious snd we do not consider o defw
inition practiceble for application to all cases
begause of the divergent facts that mlght appear

in any glven case, Nor 1z there any need for
definition because any one using such term ocan
readily supply hls own definition by specifically
indicating the sense whieh it is intended to have,
We are of opinion that where such a term is used,
ag in the present case, without qualification 1ts
meaning and application are subject to any fair
reasonsable 1nger retation eonsistent with the 1an»
guage used and with the faots and circumstances .
surrounding the parties at the time of the execuws
tion of the poliey and at the time of the casualty.
Under the faels of rescord, we hold that the Insurw
ance Company is not entitled to any restriected meane
ing of the term ‘offide bullding' in the abszence §f
any express limitation or exeeption, but that said
term 18 one subject to latibude in meanlng aend that
the court is entitled to accord to it a liberal cone
struction in favor of the ingured.# # "

From all of the above we come to the conclusion, as statad,
that a "telephone exehange," a&s defined above, ls not subject to in-
dustriel inspection for the reasons given above, but that any asso=
clated netivity collateral o the operation of the telephone ex=
change is subjesct to industrilal inspection if it comes within the
compass of paragraph 2 of Section 291,060, Examplea of such active
ities, as we polnted out above, are the operstion of garages, warew
houses, restaurants, office buildings, et cebera,

The entire purpose of Industrial Inspection is to see that a
place necessarily frequented by employees, and to which the publie
is invited or permitted to come, is made as safe as possible. Such
being true, any dlstinetion nmiade between two 4dentical operations
simply upon the basls that one of them was operated by a.telephone
company, would be artificisl and avbitrary, and would defeat the
entire purpose of the industrial inspection law, For example, ole-
vator operators at 1010 Pine Street, 8t., Louls, telephone employees
who must of necessity use these elevators, and members of the general
publie who are forced to use these elevators in pursuit of their busi-
ness, are as much entitled to the protection in elevator service which

-5
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is afforded by in&ustrial inspeectlon as are elevator operators,
employees, and members of the genersl publlic in any other place

o sibuation.

CGONGLUSTION

It is the apinien of this department that a telephone ex-
change 1s not subject to industrial ingpectlon, but that associated
achbivities collateral to the operation of the telephone exchange
are subjest to ilndustrlal inspection, If they come within the com=~
pass of paregraph 2 of Ssation 291.050 RS8Mo 1949. . _

The foregolng opinion, whiech I hereby approve was prepared by -
my Assistant, Mr, Hugh P. Williamson,

Very truly yours,

| JOHN M, DALTON
HPW/1e Abtorney General




