
. '.].' 

·J 

.IJ 
r ., 

.. , 

.. ELECTIONS: (1) Bipartisa.ti cornmi t.tee provided in Section 12F:220, 
' RSMo 1953 Cum:¥Supp., may not delegate its P.uties to' 

subcommittees;;\ (2) · Central committee of two principal 
pqlitical part~es may pr,ovide for attendance or repre­
sentatives at ·~nspection and examination of· voting 
machines for lise in election, under Section 121.080, 
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· RSMo 19.53 Gum. Supp.; (3) Regular staff employees of 
St. Jr;touis Board of Election Commissioners may be 
appointed to serve on' bipartisan comm.ittee provided 
for in Section 121.220, RSMo 1953 Cum. Supp. 

February 11, 1955 
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Deav Si:at 

!'lefereno.e . is mad$ ti<> you.l"' J:~$qu.ee-t tG r a.n otf1cd .. al opinion 
ot this dep:artluent reading as foll()Wet 

•'"•' 

· 
11 The Board Qf I!Jl•ctiti>n· Q~~t•atont)t's di· 
rected tbe U;l\d~l-~igned t~ · ~~q~~at · ·~ 
opinion ot yoU? ot'i't:~~: «;f:~C,•li'~~ t.he 
following# · Cb.s.pter :1a.1 ~uit 'i•ct1.orm 
l2J ... o.ao .and 1~1-.~20 B.s.4·',.M~~~ '1949. 
~s · a~nde:di. whieh stit;id !?~etien:$ .. present 
$o.~ questions that. may b,eeHi als.ri.:f'iea ... 
ti~$ . .· ' '. 

tt (a) Can the bi-paPtiasn eoJ:r.tmittee be 
made so as to .fJ.met:ton sepa~ately in ea.ch 
o:C the 28 · w$rds~·· .and· ged.11g ·:rurther, in 
each o.t th.e eitft'l:.t 783 precin(;)ts,. . or must· 
the eQmm.i.tt•~ b$ ol:>liged, to . tun.ction c1 ty 
wide only and nQt separa.t~ u.fiits in· each 
wa~(l. pr precinct.· !4US~ ·tr:fif ·Jl[;;..PA.RT!SAli 
cm~n,:TTEE APPOI11f1'ED Ptri{$J}ANT "i.O L.AW ACT 
,AS A SEPARATE A!iD DI$~1 J:li~C'l: U£1IT., OR CAN 
'£HE BI-+PARTISAN COl;flt!J:"Tm.WS SO :A.PPOI:W;VED 
'D&.EGNfE AND A.PF.OI,N!£: SE~AB.AT~ .soo ... co¥1-
MITr.fsES so ;rHAT MQ~t StrB.~'doi~i!I·TT~E HAY 
ACT AS A UNIT I li A~; O.I~E JiAI~J) .·• Oil WARDS, 
OH. IJ:~ iu~Y O~iE f>It}%QINC:T OR P :P'J:l!CHmTs. 
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"(b) This also applies to the ohair:rnan of 
two major parties being afforded the opportuni­
ty to inspect and examine each and every machine 
before it is made ready for each election -
again can this col'lln:J.ittee be made so as to ftmc­
tion as separate sub•units in each of the 28 
wards or separate precincts, or be obliged to 
function city t<Tide as one unit only. MUST THE 
CHAIRH.EN Ol<' THE TWO i"1AJOR PARTIES ACT AS A 
SEPARATE AND ·I 1XDE1~EN:DENT UNIT, OR CAI'i THE 
CHAIHI~ OF1 1rfiE TWO HAJOH PARTIES APPOINT SUB-
CHAIRHEN TO ACT IN ANY ONE \.vARD OH vJAliDS, OH 
IN AliT ONE PRECINCT OH PRfECUTCTS. 

"(e) Can any of the regular staff of the 
Board of Election Corami.ssio ners with equal rep ... 
resentation of the Democratic and Republican 
Parties Serve on the bi-partisan committee. 

A. 

With respect to the first question you have proposed, your 
attention is directed to the provisions of Section 121.220, 
H.B:r1lo 1953 Cum.· Supp., reading, in part, as followst 

"1~·· At the time the canvassing board con-
venes or as soon thereafter as it can con~ 
veniently do so, and be.t'ore canvassing the 
returns made by precinct election officials, 
after each election, a bipartisan cownittee 
appointed by the election authority, shall 
in each prec1.nct using voting machines, make 
a record of the n.ui·n.ber on the seal and the 
nurrmer on the protective counter, if one is 
provided, of each voting machine used in each 
election precinct ln the af.16rementioned elec-
tions, shall open the com1ter compartment of 
each such machine and without unlocking the 
machine against voting, shall canvass the 
vote cast thereon;··· No person who was a can-
dldat~ at such election shall be appointed 
to membership on the co111mittee. The said 
co1m11i ttee shall during such time, make a 
canvass of independent ballots delivered 
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to the election officers. Before xuaking 
such a canvass the co~nittee, with respect 
to each machine to be canvass~d, shall give 
notice to the chief custodian of voting 
l11&.chirl.es, to the recognieed cha.irra.a.n of 
the chief managing co:m.mittee of each party 
or independent body . in the city which shall 
have nominated candidates for the electio~, 
of the time and place where such canvass is 
to begin~ and the reccgnized chairman of the 
chiet'·.m.a.naging connnittee of each such party 
at> independent body in any such oi ty may send 
representatives to be present at such can­
vass, who shall each have the right personally 
to e~amine and make a copy of the vote recorded 
on the machine." 

The term. ''canvass :lng board, n as used in the statute men­
tioned, J:•efers to the Board of Election Commissioners of the 
City of st .. Louis.· To this effect, see Section 118.590, RSl'1o 
194.9, reading, in part, as follows: 

n\vi thin eight days after the close of such 
election, the board, which. ~~ ~erebz ~­
clared ~ cynvassing body ,£! ssch oi tz, 
shall public y open all the returns left 
with· the election commissioners ii- >r -;~" 
( Ero.phas is ours • ) 

One further statute we think pertinent to the inquiry now 
being made appears as paragraph 3. of Section 121.070, HSiv1o 
1953 Cu:m. Supp. :,· reading as follows: 

"3. When not in use at an election the 
election authority shall have the custody 
o:t: the machines."' 

It is a principle of law that in the absence of a statute 
authorizing the redelegation of authority, a&ninistrative offi­
cers may not so redelegate authority to other p~rsons for the 
purpose of having the duties of such official discharged. The 
maxirn is phrased "delegate. potestas noh potest delegari. u We 
think the maxim is particularly applicable in the p~sen t cir­
cumstances, as it appears that the bipartisan committee appointed 
has important duties to discharge in verifying the retur-ns of 
election made by precinct canvassers to the Board of Election 
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Commissioners through the medium oi' comparison .of such re­
turns with the count actually disclosed by the voting machines. 
We therefore believe that such authority may not be redele-
ga ted by the bipartisan coiD.t"11i ttee and tha. t the General As­
sembly contemplated that sucll com:mittee personally discharge 
the duties imposed upon it. 

We anticipate that no. undue burden '\vill be cast upon such 
bipartisan co:mrni ttee by following the procedure outlined, . in­
asmuch as under the custodial power which the Board of Election 
Commissioners has, the voting machines no doubt will be assem­
bled at some central location for storage immediately after 
each election~ The co~nittee will have access to the voting 
machines so centrally located and the canvassing thereof should 
entail no extended period of time or no great amount of labor. 

With respect to the second question you have proposed, 
we direct your attention to the provisions of Seet:J,;on 121.080 1 
RSMo 1953 Cum. Supp., reading, in part, as followst 

"3. Before preparing a voting machine for 
any election at which candidates for more 
than one political party are to be voted 
upon, or at t~Thich amendments or questions 
are submitted for vote, written notice shall 
be mailed to the chairman of' the local com-
Iiiftt~e .2! each ££ ~ two principal political 
part~ea which at the general election next 
preceding, cast the highest and next highest 
nuraber of votes, stating the ti:me, and place 
where the machines will be prepared, at 
wh~ch time~ reBresentative 2£ each-~ 
political party s "lB.ll be af~'orded an oppor-
tunity to see that the machines are in proper 
condition for use at the electton." 
(Emphasis ours.,) 

It is apparent that tl.1.e emphasized portion of the statute 
does not contemplate the personal attendance of the chairman 
of each of the major political parties, although the attendance 
of such chail->J:na.n is not precluded. It appears that the purpose 
o:f the statute is to afford an opportunity to each of the two 
principal political ·parties to observe the voting ma,chines 
prior to their use in the elections in order to ascertain that 
they are in condition to function properly. The selection of' 
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such representatives, we believe, is left to the discretion oi' 
the central committees of such parties, leaving to such coromi t­
tees the power to determine the mode and ma.nn.er of selection 
of such representatives, 

c. 
With respect to the third question you have proposed, we 

have carefully examined all of the statutes relating to the . 
creation and functioning of the bipartisan committee referred 
to in Section 121.220, HSivJ:o 1953 Gum. Supp. Aside from. the 
requirement of bipartisa.nah.ip1 the only statutory restriction 
appears with r,espect to the membership thel~eof, in the lan­
guage appearing in the .statute quoted to the following effect: 

" -lr ~r ·:l- Uo person who was a candidate at 
such election shall be appointed to member­
ship on the comrdttee. ~l- .;t- 1\>11 

In the premises, we can foresee no improper results flow~ 
ing from the appointment as members of such conm1ittee of regular 
staff employees of the Board of Election Commissioners. We are 
particularly ,persuaded to this view by virtue of the provisions 
of Section 118.;050, RSMo 1949, placing upon deputy election 
eo:m..rnissioners the duty, among others, of performing nall acts 
which the said board or any two :members thereof shall direct," 
and Section 118.680; HSHo 1949 1 providing the penalty incident 
to the conviction of a felony for any employee or assistant of 
the Board of Election Co1mnissioners falsifying or fraudulently 
making any return with respect to the election in which they 
serve. 

CONCLUSION, 

In the premises, we are of the opinion: 

{1) That the bipartisan comroittee provided under Section 
121,.220, IWx,~Io 1953 Gum.,, Supp.·, may not redelegate its authority 
to a subcommittee for perfprm.ance of the duties enjoined upon 
such corflUli ttee; 

(2) That the selection of the representatives to inspect 
and examine the votinrt, machines prior to use in an election as 
proYided by ;::,ection 121.·080, RSI·1o 1953 Cum .. Supp., is to be 
made by the central comxnittees of the respective political 
parties, and that the chairr.men of such cornmi ttees do not have 
to pel"'sona1ly discharge such duties of inspection and examJna­
tion, but a:t•e not precluded from doing so; and 
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( 3) Tha. t members of the regu.lar- staff of the Board 
of Election Commissioners may be appointed to the bipartisan 
co:mrn.i t tee pr··ovi ded for in Sec t:ton 121.220, RSHo 1953 Cu:m. 
Supp. 1 provided that the requirement of bipartisansh:l.p in 
the membership of such COlTIDli ttee be observed. 

The foregoing opinion, which I hereby approve, was 
prepared by my assistant, Will P. Berry, Jr. 

WFB:vtl,vlw 

Yours very truly, 

John :r-1. Dalton 
Attorney General 


