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- PROBATE COURT: : In instances where the probate court appoints

INDIGENT INSANE: an attorney to represent an indigent insane in
COUNTY COURT: a proceeding before the probate court, the fix-

ing of the fee of such an abtbtorney is a matter
solely within the authority of the probate court} such fee so fixed
is a part of the cost which should be paid by the county when pay-
ment cannot be obtained out of the estate of the insane person; re-
fusal to pay the full amount of the fee fixed by the probate court
constitutes a rejection on the part of the county court, from which
an appeal can be takem, to the circult court within ten days; al~
though no appeal is taken from the action of the county court, the
county court may, at a subsecquent term, change its order regarding .
this matter and meke an addltional payment in those cases where the
$10.00 payment was not received by the claimant as full payment of
his claim against the county.

August 23, 1955

donorable Dick B. Dale, Jr.

— ¥rosecuting Attorney
Courthousge '
Richmond, Missourd

Dear Sirs

Your recent request for an official opinion raises thr
questions, the first of which ist P T s

"l. Whether the Probate Gourt of the County
Court sets the fee allowed to Attorneys
who @re appointed by the Probate Court
to represent indigent alleged insane pers
sons in insanlty procésdings before the
Probate Court?®™ |

There can be no question but that the probate court sets the fes
of the attorney who 18 dppointed to represent an indigent insane
person in sanlty proceedings before the probate court,

- As noted by you, paragraph 2 of Sect: 58, R8Mo 1L
stabens ¥ you, paragreph 2 of Section 458.060 R8Mo 1919,

"l. In proceedings under this chapter, the ale
leged insane person must be notified of the
proceedings by written notice stating the
nature of the proceeding, time and place
when such proceedings will be heard by the
oourt, and that such person is entitled to
be present at said hearing and to by assisted
by counsel, such notice to be gisigd by the
Judge or elerk of |the court under the seal of
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Honorable Dick B. Dsle, Jri

.. such court, and served in person on the al-
leged insane person a reasonable time bew-
‘fare the date set for such hearing.

coohes  1£ no licensed attorney appears for the
. alleged inBsne person at such hearing, then
. _the court shall appoint én attorney to repre-
. sent such person in auch preceading, sand shall
"allow & Peasonable atterney fee for the ser=
vices renﬁsred, same to be btexed as cests in sueh
Mproceading.

~ You, alao correctly state that bhis fee shall be taxed a8 part
_.of the sest, and paid by the county, if bhe eatate of ths 1nsane
persan be net suffieiant for this purpasa. .

Section L58. 080, RSM@ 19&9, reads: ”

" "Yhen any person shall be founé to be insane
 agcording to the preceding provisions, the
costs of the proceedings shall be paid out
of his estdte, or, 1f that be 1nauffiaienb,
by the county. |

On Nbvember 22, 1939, this department rendered an opinion, &
copy of whioh is enclosed, to W. A. Despain, Judge of the Probate
Court of Shannon County, in which we held as above.

Your aecond queatien reads as follawst

"assuming that the Probate Court does have

the sole authority and disc¢retion in the
settling of Attorneys! fees for Attorneys
appointed by him to represent indigent al-

leoged insane persons, the second question

is whether the County Court shall reissue

Warrants in the amount of $25. (which sum

-was allowed by the Probate Court as an Attorney
fee) to replace two Warrante in the amount of

$10. each which were issued by thé County Court
and refused by membera .of the 10031 Bar, and
which checks have neverbbaen cashed to date?"

Since we receilved your letter you have informed us, orally,
that the situation set forth in your second question is that two
sanity hearings were held, in each of which the indigent insane was
represented by an attorney appointed by the probate courtj that in
each instance the probate court allowed a fee of 25,00, which was
taxed as c¢ost in the case, but that the county court, disregarding
the amount of the fee fixed by the probate court, ﬁ@gua&‘warrants
for $10.00 each, neither of which has been cashed.
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ﬁeﬁaréﬁié Dick B. Dale, Jr.

- . In view of our answer to your first question, it follows that
the county court should have issued these two warrants for $25,00
ench, the emount fixed by the probate court, whieh hsd sole authe
ority to fix these fees, which authority should have been respect«
ed by the county court, We bslleve that the 1ssuance of the two

$10,00 warrents was error on the part of the county court, How=

ever, ln regard to any present or fubure action in the matter, we
direct attention to Sestion 49,240 R8Mo 1949, which readst

"If any account shall be presented against a
county, and the seme, or sny part thereof,
shall be rejected by the county court, the
party aggrieved thereby may prosecuts an ape
peal to the circult court in the same manner
a8 in other cases of ‘appesl from the ocounty
to the e¢ircult courtj and the circuit court
shall proceed to hear; try and detemmine the
case anew, without regarding any error, de=
foot ar'c%her Imperfections in the proceedings
of the county eourt," , e

Also to Section 49,250 RSMo 1949, which reads:

"An eppesl in eny such case may be taken with-
in ten days after the rejeetion of the e¢laim
by the county eourt, and upon such eppeal being
teken, the clerk of that court .shall certify
the case and the papers connected therewith to
the circult court, in the manner prescribed by
law for certifying appeals in probate cases,”

The issuance and attempted presentation of the twe $10.00
warrants constitute, we believe, a rejection by the county court
of a "part thereof" of the $25.00 ac¢count presented to it for pay-
ment, We further believe that the attorneys in whose favor the
warrants were drawn could have appeasled to the circult court within
ten days after the warrants were presented to and rejscted by the
county court, according to Section }9,250, supra, but that having
failed to do so within that time they cannot now do so., However,
we do believe that the county court has the authority to recon-
sider 1ts mction in this respect, and to correct any error which
it may feel that it has committed, and that sueh correetion could
take the form of recalling the $10.00 warrants and issulng $25.00
warrants in their stead, '

In the cese of Boggs V. Caldwell County, 28 Mo. 586, at l.ce
589, the court stateds :

"We do not see any objection to an appeal from

the rejection of this account at the March Term
in 1858, although it had been previously re ject=
ed at a prior term, The county court permitted
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Honorable Rick B. Daie, Jre

the plaintiff ta,intrbéupe.haw proof, and gave
- him to understand that, { such ganmissionaithoy
were still open to convietion,

: e could have ap~
pealed from bthe orlginsl order of rejection, bu

-when he presented his clalim a second time by

leave of the court, no objection was interposed

7 of res adjudieata, The objestion, if it would

have been aveilable, may be considered as walved,
The rejectlion of the claim was net like a judge
ment in & suit between individuals, which the -
court could not on its own motion open gt & sube
sequent term, but the sounty court were the com=
missionsrs or agents of the county, and could,
on behelf of the county, welve mny advantage the
county might have," R , R

. The above is en old aase; but Bo far as we can find it has
hever been repealed or modified by subsequent decisiors .,

Your'third question ls:

MThe third question conGerns seven Warrants is-

- susd by the County Court in the amount of $10,
*  eaech, where the Probate Court hds allowed a fee

of $25., which Warrants have aiPeady been ace
ecepted and cashed by the Attorneys appointed
by the Probate Court to act in insanity matters?"

 In regard to this, we direct attention to the case of Noll v,
Harrison County Bank, 11 B.W.(24d) 10763 at l.c. 1077 of its opine
lon the court stated? ' \ ' -

in part:

"It is well settled that payment of a part of a
debt does not discharge the whole, Part payment
operates only as a discharge pro tante in the abae
gence of a consideration for the releass of the
residue,"

Also to page 246, Sectlon 39, C.J.8., Vol. 70, which states

"Part payment of a debt ordinarily does not bar
a claim for the balance unless 1t is accepbted
with knowledge that 1t i1s not the full amount
due and with the intenbion that the debt be
thereby dlscharged."

In the casé of Jones v, Southern Natural Gas Co,, 36 Southern
(2d) 3L, at l.,c. 38, the court stated:

"3 % % There is nothing to prevent a creditor
from accepting from his debtor in full payment

wlym




Honorable Dick B. Dele, Jr.

of the debt due an amount less than is due,
provided, of course, that the acceptance is .
made with full knowledge that it 1s not the
full smount duey and with the intentlon bthat
1t shell discharge the debt,# # "

In the camse of Skinner v, Johnson, Th 8.W.{2d) Thy at l.ce 73,
the court stated: ' ’

"This eourty in thé case of Union Biscult Comw
pany, appellant, v. Springflsld Grocer Cempany,
respondent, 143 Mo, App. 300, loe. cit, 306,
- f'ined the word 'payment?! In 1its legal sense,
as followst 'The word "payment", in 1ts legal
sense, has a well~defined meaning, In order
to constitute payment, as that word ls usged
in law, there must be (1) dslivery; (2) by the
debtor or his representatives; (3) to the credi
tor or his representativesj (L) of money or
‘something accepted by the credltor as the equim
yalent thereof; (5) with the intention on tie
part oi' the debtor to pay the debt iIn whole or
in part; and (6) sccept as payment by the credm
Lbor, ta & &' ' -

" In the cage of Temple v. Jones, Son & Co., 19 8.E.(2d) 57, at
l,e. 63, the court stabted:

"tpayment of a debt invelves both tender by

the dsbtor end acceptancé by thé creditor,

wlti: the intention on the part of the debltor

to pay the debt In whole or in part, and so
sccepted a8 payment by the ¢reditorjgs s %t ~
Hall Building Corporstion v. Hdwards, 1lh2 Va., 209,
128 8,.E., 521, 523."

Therefore, if thé persons, or any of them who received and
cashed these seven $10.00 werrants, decepted them without pro-
test, and indlcated by thelr words and actlons that the warrants
were recelved in full payment, although with knowledge that the
probate court hdd allowed a fee of $25,00, then we believe that
the matter is closed and that the county court would not be asuthe
orized to makse any adjustment as to them. I, however, they, or
any of them, protested the amount of the warrants and indicated
by their words and actions that bthey were accepting the $10.00
payment merely as part payment on the $25.00 claim, we do not be-
lieve that the county court is precluded from paying them an addi-
tional $15.00. _ :



Honorsble Dick B. Dale, Jr,

CONCLUSION

« It 1s the opinion of this department that in instances where
the probate court appoints an attorney to represent an indigent
insane in a proceeding before the probate court, that the fixe
ing of the fee of such an attorney 1s a matter solely within the
guthority of the probate court; that such fee so fixed is a part
of the eost which should be pald by the county when payment cannot
be obtained out of the estate of the insane personj that refusal
to pay the full amount of the fee flxed by the probate court con-
stitutes a rejection on the part of the county court from which an
appeal can be taken to the eircuit court within ten daysj that ale
though no- appeal is tekén from the action of the county court, the
county court may, at a subsequent term, change its order regarding
this matter and meke an additional payment in those ceses where the
$10.,00 payment was not received by the claimant as full payment of
his elaim against the county.

“The foregoing opinlon, which I hereby approve, was prepared
by my Assistant, Mr, Bugh P. Williamson,

Very truly yours,

JOHN M. DALTON
Attorney General

APFW/14
fne, W. A, Despain
11-22-49



