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WI 'l'NESSES : 

RIGHT OF CONFRONTATiu~ : 
House Bi~l No . 219 of the 68th 
General Assembly , proposing to 
amend Sections 561 .450 and 561 .460, 
RSMo 1949, is unconstitutional . 

RIGHT OF CROSS- EXAHINATivN: 
!!.VIDENCE: 

F l LED April 21 , 1955 

() 
Honor able Daniel Curran 
House of Repre1entativea 
Room 408 , Capitol Building 
Jefferson City, Misaouri 

Deur Sir: 

You recentl7 requested an opinlon of thia office as to 
the constitutionality of the provisions of House Bill ho . 
219, where in it is proposed to amend Section• 561 .4$0 and 561.460, 
RSMo 1949, by adding to each section the provisions 

"Where the check has been pr otes t ed, t he 
notice ot protest ther eof is admissible 
aa proof of prcsentution, nonpayaent and 
pr oteat, and is proaumptive evidence that 
there was a lack of f unds 1n or with the 
bank or other depositary, or where the 
chec~ has not been pro tested, a oertiti• 
c ate under oath of any off icer ot the bank 
or other depositary t hat there waa a lack 
of funda in or with the bank: or other de­
positary 1a admissible aa proof and ia 
presumptive evidence of t he lack: of f unda . " 

The questionable part of this provision is that which pr o• 
videa for the admi s s ion 1n evidence of the notice of pro test aa 
proof of presentation, n onpapent and proteat , aJld for admiss ion 
into evidence of a ce. titicate under oath of an7 oft icer of t he 
bank upon which the check ia drawn. Your s pecif ic question waa 
whether or not theae provisions would violate the right of the 
defendant to meet the witness es against him race to face . 

Thia right 1a granted bJ Section l B(a), Article I , Consti­
t ution of Missouri , 1945, wher ein it 1a provided! " That in 
criminal prosecutions the · accuaed Bhall have the right • •• 
to meet the witnesses against him face to face ••• " Th1a pro• 
vision of the Constit ut ion has been c onsidered bJ the Supreme 
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Court of Missouri on varivus occasions, but in none of these 
c ases was the exact question which you ask considered by t he 
court. The court has held that wh~re a witness testif ied at 
one t rial of the defendant and where eventually a second trial 
of the same c ase was necessary and t he witness was unavailable, 
the state c ould use t he transcript of the testimony of t he wi t­
ness at the first~ial. It was held that thi s did not violate 
the constitutional rights of the defendant especially since. 
as a matter of fact, he had met the witness face to face at 
t he first trial and had enJoyed the right ot cross-examination. 
State v. Brown, 331 Mo . 556, 56 s.w. (2d) 405. This is t r ue 
even though the defendant did not avail himself of his right 
to cross-examine at the first trial. Stat e v. Logan, 344 Mo . 
351, 126 s .w. (2d) 256. See also State v. Harp (En Bano), 320 
Mo. 1, 6 s. w. (2d) 562, and Stat e v. Lloyd, 337 Mo. 990, 87 
s.w. (2d) 418 , where it was held that testimony given 1n the 
presence of the defendant at his pr eliminary hearing was ad­
missible at the trial where the witness was unavailable and 
that the defendant's constituti6nal right of confrontation 
was not violated thex•eby. The court has likewise held that 
the use of dying declarations was admissible ~d that the use 
of such declarations did not viol ate the defendant's constitu­
tional right of confrontation where the declarations of one 
whom the defendant had killed were admitted into evidence 
against the defendant on trial for such homicide. See State 
v. Logan, 344 Mo. 351, 126 s.w. (2d) 2$6. This admissibility 
of dying declarations was well established 1n the common law 
and was part of the law concerning the right of the defendant 
to meet the witnesses against him face to face at the time 
such constitutional provisions were enacted in Missouri. 

The Supreme Court of Missouri has likewise held 1n the 
case of State v. Pendergraf t, 332 Mo. 301, 58 s.w. (2d) 290, 
tha t the use of of f icial records was permissible to prove a 
charge of being an habitual criminal even though the def endant 
was thereby denied the privilege of confronting the witnesses 
against him and could not cross-examine them. 

It should be noted that this case concerning off icial 
records is the only one in Missouri where the court has allowed 
the use of evidence when the defendant did not have at that t ime 
or had not had in the past (at a former trial or preliminary 
hearing) t he right to confront and cross-examine the witness. 

The proposed provisions of House Bill No. 219 would allow 
t he admiss i on 1n evidence against the defendant of an extra­
judicial statement of s ome of f icial of the bank upon which a 
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fraudulent check was drawn. The defendant would not have the 
right to meet such witness or witnesses face to face and would 
not have the priTilege of cross-examining them. The only case 
1n Missouri considering the admis sion of such extrajudicial 
statements is that of St a t e v. Gorden, 3.56 Mo . 1010, 204 s.w. 
{2d) 713. That case was a trial tor the crime of inceat, and 
when the victim was placed upon the witness stand she retu.ed 
to testify as to the acta conatituting the offenae on the 
grounds that such t~at~onr might tend to .inoriminate her. 
When faced with this situation the state introduced an unsworn 
statement previouslr made by the victim to the ohief of police. 
This statement was accepted as evidence of the facts contained 
therein, and the Supreme Court reversed the oonTiction obtained 
thereby, stating emphatically that the use or such extrajudicial 
statements as proof of the t ruth of the facta contained therein 
was a flagrant violation of the right of the defendant to meet 
the witnesses against h~ fac~ to face as granted by Section 18, 
Article I, Constitution of Ml ~ souri , 194.5. The court said, 204 
s. w. (2d) 1. c. 71.5t 

"* * *This provision as •ures to one 
accused of crime the rights of con­
frontation and of cross-examination 
under oath and excludes extrajudicial 
statement of witness es as probative 
evidence of a defendant's guilt 1n the 
circumatances of the instant oase . * * " 

On this basis it would seem t hat the provisions proposed to 
be enacted by Hous e Bill No . 219 would be unconstitutional as 
violative of the rights of the defendant to meet the witnesaea 
against him f ace to face. 

The writer is informed that the provisions proposed to be 
enacted by Houae Bill No. 219 haYe been taken from Section 1292-a 
of the Uew York Penal Code. An examination has been made of 
McK1nneya'a Consolidated Laws of New York, Annotated , Volume 39, 
Part 2, wherein this section is con tained, ~d it appears from 
such annotations that this New York statute has never been at­
tacked on the grounds of its c onstitutionality. 

It should be noted that until January 1, 1939, the right to 
confrontation was purely a statutory right in New York, the con­
atitutional provision to that effect going into force on said 
date. However, it would appear from the cas e of People v. Nisonoff , 
decided by the Court of Appeals in New York 1n 1944, 293 N.Y • .597, 
59 N.E. (2d) 420, that the Court of Appeals in New York w~uld no t 
sustain the provisions here in question if they were attacked on 
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constitut i onal gr ounds . In the Nisonorf case the defendant 
was charged with committing manalaughter as a result of the 
death of a young lady upon whom he had performed an abortion. 
An autopsy on the victim had been performed by an aasia t an t 
medical examiner who. pursuant to provisions of law, dictat ed 
hi s findings while making the autop3y examination . At the 
time of trial the assistant medical examiner was dead and 
such findings were offered in evidence . The New York Court of 
Appeals carefull1 considered the question and pointed out tha t 
the c onstitutional provision effective January 1, 1939, guaran­
teeing to the defendant the right to be con£ronted by the wit­
nesses against him, mus t be considered in t he light of the law 
as it existe~ at t he t~e when such provision was anacted . The 
court al so pointed out that the uso of off icial r ecords was well 
r ecogni?.ed 1n New York and elsewhere and atood upon a plane com­
parable t o t hat of dying declarations and t hat, t herefor e , of­
ficial records were admissibl e against the defendant even though 
he was thereby denied his right of confrontation, aa a well­
established exQeption to such right . 

' 

It would appear that t he r eas oning of the New York Court 
is in accord wi th that of the Supreme Court of Missouri , since 
both recognize the admissibility of dying declarations and of­
ficial records a s being long-established exceptions to the de­
fendant's right of confrontation . However, neither extends such 
exceptions to extrajudicial statements of witnes ses which are 
not embodied 1n off icial records. 

A search of the cases has r evealed no decisions exactly in 
point . However, t he Illinois oase of People v. Yammer, 320 Ill . 
287, 150 N. E. 628, considered a similar situation. This was a 
proaecution tor forgery and the atate introduced in evidence the 
check alleged to have been forged. This check ahowed on its f ace 
t he notation tha t it was r etur ned because or forgery . The Su­
preme Court of Illinois pointed out t hat, since t he per s on who 
made such notation was not preaent to confr ont and be cros s • 
examined by the defendant; the constitutional provision that t he 
defendant had a right t o meet the witness face to f ace was vio• 
lated. 

A similar conclusion waa reached by the Supreme Court of 
West Virginia in the case of St ate v . Fugate , 103 w. Va. 6$3, 
138 S . E . 318 . This again was a c ase of forgery and t he notice 
of protest introduc ed 1n evidence stat ed that the payment on t he 
check was re f uaed because of forgery. The court pointed out 
that the forgery was an i s sue in the case and t hat the admiss i on 
of such documentary evidence viola ted the defendant 1 a constitutional 
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r t ghts . The court s aid, 138 S . E. 1. c. 3201 

11 In support of the f irs t a s s ignment, it is 
urged that t he evidence complained of vio­
lated section 14 of our Bill of Ri ghts 
(Const w. Va. art. J) , pr ovi ding that the 
defendant 1n criminal pr osecutions be con­
fron ted with the witnesses against him. 
This right ia~damental 1n our Jurispru­
dence. 8 R.C . L. 89. The question he re 
was whether or not the no t e was forged . 
The defendant did not admit t he for gery; 
hence it was an i ssue to be proved by com­
petent evidence beJ ond a r easonabl e doubt. 
The written sta tement tha t the signature 
was 'forged• was permi t ted to go to t he 
jury, with all the consequent prejudicial 
effect f lowing therefrom." 

In the Arkansa s case of Smith v . St a t e , 200 Ar k . ll$2, 143 
s.w. (2d) 1901 the defendant was char ged with assault with in­
t ent to kill. His de.fense w.s a plea of insanity and the state 
introduced hospital r ecorda tending to show t hat the defendant 
was sane, without pr oducing as a w1 tnes ~ the doc t or or doctors 
who made such finding . The Supreme Court of Arkansa s held that 
the admission of such evidence was r eversi ble error because it 
deni ed defendant the c onstitutional r ght of confrontation. At 
143 s.w. (2d) 192 the court s aidt 

"It is a fundamental rule of the English 
common law, embodied in both the Stat e 
and Federal Constituti ons as a part of 
the Declaration of Righ t s, that in all 
cr~al prosecutions the aocuaed shall 
have and enjoy the right to be confr onted 
by the witnesses against him. To be con­
fronted by the witnesses against him does 
not mean merely that they are to be made 
visible t o t he accused, ao that he shall 
have.the opportunity t o see and to hear 
them, but it imports t he constitutional 
privilege to cross-examine them. The 
right of cross-examination is a substan­
tive r ight, and a moat valuable and im­
portant one. By it the accuaed can test 
the inter(,st, prejudice, motive, knowl• 
edge, and truthfulness of the witnesa, 
and nothing oan be substituted for thia 
right of croas-ex~ation.• 
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The Supreme Court of Michigan r eached a similar r esult in 
the case of People v. Mayrand, 3JO Mich. ~25, 1 N. W. (2d) 519, 
and so did the Supreme Court of South Carolina in t he case of 
St ate v . Heater , 137 S.C. 145, 134 S . E. 885. 

In California the right of confrontation a ppears to be 
sta t utory rather than consti t ut ional, and hence the California 
cases indicating that s uch ata t utory r ight may bo abridged by 
another sta t u t e are not 1n point. ~trther, it is felt that the 
decision of such cot1rts as thos e in Louisiana and ~'iashington, 
wherein it is held that a document is not a "witness" and there­
f ore does noc c ome wi thin the purview of the constitutional 
right, is not persuasive . 

The provis i ons proposed to be enac ted by Hous e Bill No . 
219 woula allow the introduction in evidence of e i ther a notice 
of prot est or a certificate of t he drawee bank. Such would con­
stitute extrajudicial writings not constituting offic ial r ec or da 
and not coming within any o t her well- r ecognized exception t o the 
defendant's consti t utional right of confrontation , and t herefore 
would be violative of the defendant's constitutional rights . 

CONCLtSius.~ 

I t is therefore t he conclus i on of thi s off ice tha t t he pro­
vis ions proposed to be enac t ed by House Bill No. 219, set out 
hereinabove, woul d be violattve of the right of confrontation 
grant ed to de!'endant b Sectton 18 (a) , Ar ticle I, Constitu t ion 
of Mis souri , 1945. 

~he f oregoi ng opinion, which I here by ap rove, was prepared 
by my As s istant , Pred L. Howard . 

PLHJmltda 

Yours very truly, 

J vHM M. DALTvl 
Attorney General 


