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DEDICATIONs Public roads may be established by dedication
PUBLIC ROADS: and. acceptance so as to qualify for improve-
- KING BILL: ment, construction, etc., under Sectlon 231.460,

e

QUNTY COURT: RSMO 1949, the Klng Blll
FlLFE)

October 20, 1955

g%ﬁmarabla Frank,ﬂa ﬁa&ne@t, 3r,
Prosecuting Attorney

Bughgnan County

8t. Joseph, mﬂaseuri

Dear Mr. ssnnettz

... This is 4in resg@aaa t0 yuur request for apinion data&
August 23, 1955, Whiﬁh rﬁaﬁ& 88 fallawaz -

#This affiaa would lika ta have yaur opinion
oh the fallawing problen,

WIn the summer of 1949, & man by the name of
Whitnan who ¢vne <aez of land in Buchanan
ounty  just out -¢f the City of

“Frem nhaa,
occasions, dreve ever‘
came to look ab some of I

Whitmans  No. ed the streets to go any
place auher»ﬁhamAﬁe look at Whitmen's lots be-
cause these roads led to na.jafﬁ\

"Thie spring'%hinman made an’ a@plieaﬁian for the
rﬁada to ba veled by the county under King
ad Bill . : .n:.iﬂ,atiqn ﬁ}l.bé@ 8;30

, ro{ ;" and the King Bill
jas st up "pra:ed by. the sﬁate.

: ds werg: shaped “and diteches cut in by
the gounty ang ; under the King Bill contract,
the roads were graveled.

g ﬁreets wheﬁ ﬁhay
8 for aale by

"We now discover there wag ‘never any compliance
with Section 228.020 R. S.Mﬁ.1949 for the establish~
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ment of publie¢ roads. | |
#O0ur question is this: was it lawful for the
Gounty Court to expend public monles, labor
and material on these roads without them ever
having Ween established by the County Court?
. ir-%t'wasAunlanul, what ¢an be done about it
-~ mowt ' ‘

nghould the application for the establishment
- of guch road now be set up or may the county |
- ipgeover the value of its f.;mm:ms{a @nd naterials

T, . Kangas City, 242 8.0
411~13, is what has led- 5 £o believe that
only the County Court can establish a publie
‘road to be malntained by public funds.®

- First, it might be well to point out the definition of
"eounty roads® as gontained in Section 231.460, RSMo 1949:

M3, toounty roadst as used in sections
231,440 to 231,500 means all public roads
‘located within any county, except roads er

" highways construdted or maintained as state
‘Poads or highways, and except roads, streets
~or highways in incorporated villages, towns
or citieg." , % ‘ ~ §

‘#The case of Hays

_ “From that we ¢ome to the precise question which is whether
the type of road cutlined in your opinion request is a "publice®
road® which may‘be'imgrav@d; constructed, etc., under the pro-
visions of the so-called King Bill. :

- The existing confusion has apparvently arisen from the
following statement contained in Hayes v. Kansas City, 294 Mo.

n(3) 3, ‘In view of the above, it is net
necessary to discuss the guéséiens raised

in the briefs of the partiés with respect to
the rights of Jackson county in such street.
However, we may say that at the date of

this attempted dedication, the county courts

D
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-possessed the exclusive power to establigh
new county roads, and they could only adquire
Jurisdidtion ﬁo‘éa g0 upon the petlition of a
specific number of householders, It wag shown
that the eounty court had never acted with
r&ggeet to the street in controversy, and no -
individual citigzen has the right, agting alone,
t0 estabiish a public highway, Foster v, -
Dunklin, L4 Mo, 2163 Snoddy va ngtis'seu@ty,
L5 Mo, 361l; Zeibold s Foster, 118 Mo, 349,
low, cits 354, 24 sg'Wy.lsﬁg‘éﬁahe-ex rels
‘Mermod v. Heege, 39 Mo, Apps 494"

- That statement was obviougly dictum, therefore, it is -
-not necessary to determine whether, considering thegéaeus of
the case, it is a correct statement of the law or not,., If the
court had contented itself with holding, as it properly did,
that there had never been any acceptance of the offer of dedi-
cation by Jackson County, or that there was not even any offer
to Jackson County by virtus of the dedication which could be
accepted by it, this confusion would not have arisen,

. VWe ghall not take the space necessary to point out what
the holdings of the court were in the cases cited above in
support of the above quoted statement, but let it suffice to
show by other and later cases that "public roads,® may be
eatiglished by means other than petition and order of the county
court.. ’ :

' "As contrary to the statement in the Hayes case, we direct

your attention to that part of Garbee v. 8t, Louis-San Fran-
elsco Ry. Co,., 220 Mo. App. 1245, 290 8.W. 655, 658, where the
court saidt o '

#k & & A road may be given the status of a
blic road without having been 80 estabe
ished by petition and court order.# x *®

In Cochran v. Wilson, 287 Mo. 210, 227, 219 S.W. 1050,
the court sald: :

"It is elementary that land may become a

public highway by either dedication, con-
demnation, or. prescription.”

-3~
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- In Gilleland v. Rutt, Mo. App.,

201, there is the following stavement:

#It has long been settled law in Missouri
‘that thefgublic'mayfanQpirafﬁhg'right to
-the use of a4 road or easeément over the
-land of another, when guch read has been
established by condemnation, by dedication
to public use by some unequivocal act, or -
from long use of the rToad as such by the
publie acquiesced in by ‘the owner, and by
adverse oceupancy and usé of the same by
the public for a period of time sequal to
- that prescribed by the statute of limita~ -
tions (Mo. 8% Ann. Sec, 850) for the =~
:ggrpese'offbriﬁgiqgganﬂasﬁiﬁn of ejectment,
State v. Walters, 69 Mo, 463, loc, cit,
L4653 State v, Wells, 70 Mo, 635, Longworth

#In- Borghers v. Brewer, 271 Mo, loc. cit,
143, 196 8. We 10, 12, the Supreme Court
- sald: 'If the donor's acts are guch as.
indicate an’'intention to appropriate the
land to the public use, then, ugan,a&cept«
' ance by the public, the dedlcation becomes.
- complete«? It has been held in numerous
-cases that the intent to dedicate may be
implied from the circumstances (Johnson
et al. vy Ferguson et al., 329 Mo. 363,
Ll 8., (2d) 650, 653; City of Hardin v.
-Ferguson, 271 Mo. loe. eit. 414, 196
8.4, 7@65 and, in others, that acceptance
by the public may be implied from long and
continued tse by the publice. City of Hardin
v, Ferguson, 271 Mo. loc. cit. klh, 196 8,W,
7463 Heity v. City of St. Louls, 110 Mo. 618,
19 8. W, 7353 MeGrath v. Nevada, 188 Mo,
loe. cit. 107, 86 8, W. 236; Curran 'v. City
of 8t, Joseph, 264.Mo. lo¢, eit. 659, 175
S.W. 584; Benton v. City of St. Louis, 217
Mo. loc, cit. 705, 118 8, W. 418, 129 Am,
St. Rep. 561." ‘

Duenke v. St. Louis County, 358 Mo, 91, 213 S.W. 2d 492,
wag a case which involved roads platted in an unincorporated
area. The court said at S.W., l.c. 495:

63 §» W. 2d 199,

by
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‘M % By virtue of the recorded plat the
county would acquire title to land within
the designated boundaries of a public .

woad: for use as such.k & ¥

| It was further held that such 4 road s a "public road®
within the meaning of the section authorizing. an appeal from
a judgment of a county court vaeating Many public road.”

“The case mogt nearly comparable to this one is Evans v.
Andres, 226 Mo, App» 63, k2 8.¥. 2d 32, 35, where it was held:
#% % #The. strests in platted taws become
public highways by dedication with the re-

. cording of the plat., No order of the county
court accepting such dedication is required.®
However, in Johnson v, Ferguson, 329 Mo. 363, bl 8.W.

2d 650, 653, the court said:

"While an;ae¢§ptapeajis:assential,ta.a«eemplete
anﬂ-irrevagabve_ccmmﬁn~law;deﬁi&a@ia&,;é ReColis
898, 8ecs 223 18 CuJ, 22, 8ec. 67; Landls v.
‘Hamilton, 77 Mo. 554; Kemper v. Collins, 97
Mo, 644, 11 §.,We 245; Baker v. Vanderburg,
,99'Ma;jﬁzs_<lg.$gw‘ 62 Vosgen w. Dautel,
116 Mo, 379, 22 8. W, 734, under the authori-
tles the acceptance may be by formal action,
,Ahy,guplig.work;ﬁh@reen, by use by, the
public, or by building upon or otherwise
improving abutting property in reliance
thereon.%* % %W S L

, We believe it clear, therefore, that a "public road"
within the meaning of Section 231,460, RSMo 19L9, may be
cereated by dedication and acceptance, and it is not required
that such roads be established by the method provided in
Section 228.020, RSMo 1949, in order to be qualified under
the King Bill, | T A

Haﬁiﬁﬁzthqs angvered your first question it is unnecessary
to answer the remaining questions submitted. |

 CONCLUSTON

It is the opinion of this office that a public road may
be established by dedication and acceptance so as to qualify

s
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for im rmvement eanatructian, ate., under Section 231.469
RSMo 1949, and iﬁ is not necessary that such roads be es-
tablished by patinian and erder cf‘the county ceurt.

The feregﬂing apinian, which I hereby apyrave, ‘was pre-
pared by my a&sistant. Jo&m W. Inglish. o ;

' Yaurs vary truly,
© John M, Dalton
o  Attorney General
JUItvlw,hw ‘



