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Public roads may be established by dedication 
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ment, construction, etc., under Section 231.460, 
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'-----r----;~~.::l~~~,rJ;rd·~m· :Pirt~k n. CO'tlnatt,. Jtt·, . . . . . ~$torner 
Bl>.Uhianan __ ·_. . . ._ tr ._ · · 
St. Jo•e~b.. · .... · 
:Dear ~., 'Conn.et.:tt 

. , . . '1'111-s .:~~ .,tit nel>9~• '<l yQu;r ~~·' to~ op-t:nion 4at.e4 
AJ.[gUSt Sl, 19''-• :whteh ••• aa tol1tws.t . 

*'!'his ot:tict would. li~e to ha..-. your opinion 
on the fe>ll~' .p.rQJ4~. · 

*I11 .. the •\DlUD.•t· ot ~~49, a. •~. bf the name of 
Vl);\itttlan wl,to ·~f4. ~ '~iiCt . "' l«rt4 ~n Bt:l(dl.anar;1 
qo~n.t-r ··-~l1$t- ou~•tllj. ~~:i ,l~~• tt -~El ct~t ot 

!: tt::ii•tTJrii[7 !t~df.d 
wtth tn, -~•~•t i# lllfi4.$ • p~t," an<! tl~4to.S,\l~n 
o1 the .:a~r•ttiJ jilt).. $1l.ega ln W$ $Ub-4i/\ttslon. · 

:· • '< j .' ;j • .·' -• ',• > ••• • .•, 'f • ' ' ,' ,•'· ;, •., r 

•r:rom thet\ •. until ~eutly,. v~t'OU$· peop:L~. on 
Gocast<lnuh · <lHve o•.e~ ~J1l•$tt- .. ttre~te \ih.en they 
cant~ to li)ok -at . ~e •~- ·~n• l~ts tf>r aa.l.e bY 
Wbi~m~t1l• _·. tf". -~'e y.se4 tht ~tri~ts ·tQ ·g• any· 
plaQe o~~tt' '~6\p.. t<t l®k .t~.t ~~~man's lots be..,. 
cau$e tbe·M .t'Oads· led·· to nf; ~~6 else. 

"Thi~t _spring Whitman mtld()) ··an,_·:appU¢ation tor the 
~a~it to. l)~.l$~'-(t~ QJ th~· C()unt:r U11de:r . King · 
a_ J?_a_._a_ ... -.n_. ill ~on __ -_._:·•_~_ .. _. ~-·~<>!\ __ ~ .. __ • t~e_ .. ~;_··~ 2,l~.46_o.~ a_._~$· 

l4<t .• l94-9, ._ ~- ~as a:pp:ro'\1'~4. )}f th~ ?~e$1ding 

;':o_4~:e~_~w_!~~-· ·pe~~_::;r a;~~-P_:_~--~~:_ ~n:,_ K. ·~~!_ !t;!~h 
1he :roads · w:e -shaped u,p · «n-4 ditc:h~s cut in by 
th$ ¢Q;W:1t,y. ·· _., Wlder th~ king Bill contract-
the ·ro-$\:de w~re graveled-. . 

nwe now discove-r. the:re ·.was . never an,y compliance 
w!th Seetion 228 ... 020 R~S.Mo.l949 tor the establish-



.'.; 

ment ot pu;bl.ie roa<ia, 

•Our question is lm1$t . ·was ·$.t l$-Wful for the 
QGuntr ·eo~ to eJ(~nd· .public monie.s*·labor and JU\t•ri&l. on· th&$e·. t"o(l.d.s Without them· ever 
hann.g~ ·be~n · t~'t>lished · by the Goul'lty Sourt? · 
Xt 1t wa$. unl.a.wt\11, -what can be done about it 
now? · · 

'"Should tha applic~tton £or .the eetabllshtn~nt 
ot;·euch road·n:<J-w·be set up q~.mq the ~ounty. 

: ii!'$C.:f'1ver::~t~~ va;l.u• o-t ·its ·~Jenic:eal ·and materials 
,.from Mr-. Wbitm.an.t . . .. ·: 

,._,'th• 4ta,se ·ot. ips Vt ~~~• 21\%1 .242 ~hlt:• 
• ·411·~13; 1..$ lihiC Sisl~u.s t• Siu.1eve th4; 

.. only the County .court ·oan .. 6tttabl:t6h. a ·public 
·road to_ ·be· l~tt:diltUned, bY .. ~b¥~. t'u.nds.• . 

. . · Fir.st • it might bt well t<f J>l)int o~t 'the· d<ii!f:inition of 
"county roads• a,$ ~ntained in Section 231.~460, MMt> l94.9; 

. . ... ' .... ".. . . ·~ ' ' .. ' ' . .. -··' . .. '.. . .. 
' ... 

"3. · . tQ.Q®~y· roa:di$t S.$ U,«red. tn •eotions · 
2)1:-41+0 to .2)l.SOO .means.·:all public roaas 
,located within: t,uiy county, ~1lept l'"oads. o~, . 
biiib:wats ¢otf$trudted ·or main tuned as state · 

··roads·. ott highway$;·· and ex¢ept ·roads, · stre•t-a 
.. oro high~~ in incorporated villag-e.s. towns 
·or oit~es.n 

·From that we e·0me to the . pre <lise question which :ts whether 
the type of road outl!ti~d i,n you.r opb~ion reque11t is a "public~' 
road• wld.qh may be i:mpr()vti#d• coa~tructed1 etc., under the pro ... 
visions o£ the S()~c~~le~ King Bi~.!.. .. . 

'fhe.existi.ng·contus.ion has a,pparently arisen f:rom the 
following. st,atement ·contained in Itayes v. Kansas Oity, 294 Mo • 
6s;, 242 s.w. m, 414t _ 

fi(J) 3. In view or·the ab-ov~ it is not · 

t~0t::~gi!tsq;~c~~= ~~~::•~:hsr:!~::~ to 
the right$ 'Qt Jackson county in such street. 
However.; 'tile may say th~t at the date of 
this attempted dedieation• the county courts 
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Honorable Frank D.- Qonnett, Jr, 

·possessed the exclus1vf;l power·to establiah 
new countr roads! and they · could onlr . acquire 
jUX"1$d.1ct on to tto so upon the petition ~£ a 
specific number of. ho'\ls&holderstt· It was shown 
that the county cour-t had ··:n•v•r acted with 
re•peo.t t.o the· stree-t in. cont~ov•~sy. 1 ~d .. n ... o · 
inUvidua). citieen h.a1;1 the·. right1 · a~~ing$lone., 
to e$tab1ish a pu,blic hidlway~ _l~oete:r "'ff · 
Dunkl-in, 44 Mo, · 216;, ,Snoddy v~ P•ttis · Co~ty, 
4; Mo~ )61; z.,t\Jold. y_-_Fo,~e.r, l.l8 Mo~ 349~ 
lo~. cit. )J4, 24 s~ w ... l;;, •tat.$ ex rel.~ 

· .Memod v.~ Reese, )9 Mo., 4pp.,. 49,• 

That statement· was obviour;Jly- dictum~. thereto;.e it' is · 
.• not neo•ssarr to detenn!.ne whether, .considering the_· facts o£ 
th~ .. case, it is a correct statement e£ the law or not.· If the 
couit had contented itself with hQl<l.ing1 ae it properly did, 
that· there had never bet:Jn any aceepta.nee o£ the ofter ot dedi· 
cation. by . J a. ~k3on aountyt or that thet't. wa_.· s not even any offer 
to Jackson Oounty by virtus. ,of the d:~ldication. which could be 
accepted by it. this confusion would.not have a)f1sen •. 

' 
.. We shall not take the spaee necessary to point out what 

the holdings of the court wet"$ in the-case:s cited above in 
support of the above quot~d s.tatementt, bU.t- let it suttiee to 
show by other and late~ ca.aetf that •public roads,• may be 
established by means other than petition and order ot the eounty 
court. 

A.s contrary to the statement in the HayeG cas~<, we direct 
your attention to that pa.I't of Garbee v• st. Louis .... San Fran• 
cisco Ry. co., 220 Mo. App. 1~45, 290 $.w. 655, 658, where the 
court saidt . · . 

the 

•* * * A road may be givQn t~e status of a 
public. road .wi_thout having_ bee .. n so· estab ... 
lished by petition and court order.* * *tt 

In Cochran v. Wilson, 287 Mo. 210, 227, 219 s.w. 
court said: . 

"It is elementary that land may become a 
public highway by either dedieation, con­
demnation; or .. prescription." 
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. Honorable Frank D. Oonnett, .Jr. 

:In Oi:Lleland v. Rutt, Mo. A:pp., 63 s·. w. 2.d 199, 
201~ there -is· thEt following statement: 

-•It · ha$ long be$ ••tt1$..d: l~w tn Missouri 
th.a_ t the .. publlc . ma_--.·_ r_.. ~Qq\J.~~e_ the r~ght to 
'th~ us• of a "ado~· e•sement:ov~r· the 
·land _()f anGthtrl When $uol'l %'~ad ·hafi been· 
es_ · ta.l)lished bY. ~e_·_n_tlenma_._t_ ~on_-._.·• 1. 'by . dedi a_ att_on 
to public ueJe• ~by sdme· un:equ .. vocal act · or · 
.from ·long :u~S,e ~,f· t~t 'roa(l as 'SUCh· bf ·t~~ ·. ' 
public_ ac:¢•eed in ·bt the· <twn~p-. and bt 
adve:rse ooeupanq end· use. ot the same b'y 
the public to~ a pe.riod: of: time equal. to 
that pl'escribe.d ·by · the statute of limita­
tions (Mo. S,,.Ann. Sec, esO) tor'the . 

. purpose of bringing an aet:!on ot ejectment. 
State v. Walte~s, 69 Mo. 46) loo. cit. 
465: State · v. ·Wells, 7() ·Mo. ~~;; Longworth 
v. Sed&vic, 165, Mo. 2JO, 6) s .• w. 160. 

• • • - • • ' c ~ • • • " • • • • - • 

•In·Boro'ber~J ·v.·Brewer, 271 Mf), loc. cit. 
lJ.t.), 196. $_. w. 10! 12, the $\lpl*etne Court 
said: 'I£· vhe dcmor•s. acts' al1r such as 
indiQate · an,.' 1nttntiotf to appraprlate the 
land to th• pub~i a· us._,_ then 1 upon accept ... 

=~:l:re!~' ~~bii:·b;~ ~:faer!1rium:~:::es · 
.cases that the intent to· dedicate may be 
:bnplied £t-e>m the circum:lrtanees (Johnson 
et. a.l. · v, Fel:'-g\lson $t · al.;_, )29 Mo. J6), 
44 s.w. (2d) 6501 653; City of'Ha.rdin v. 
Ferguson 27l·)w.·loe. cit. 414, 196 
s.w. 746, and, in others! that acceptance 
by the public may be imp ied from long and 
t:o_· ntinu_·. ed_ -.· u.s_e b_. r_ · the_·. .PU.b._l __ ic • __ ·. _ ,Oit_r_ or __ Hardin 
v. Ferguson; ~7+ Mo. loQ. cit. 414, 196 $.-W. 
746; Heitz. V1i City <1£ St~. ·Louis; 110 Mo. 618, 
19 S. W" . 73 5; · M4Grath v •. Nevada, 18S Mo. 
loe~ cit• ·107~ 86 s. W. 2)6; Curran ·v. City 
of St. Jose_ ph, 264:Mo~ loc •. oit_·. 659, ·175 
s.w. 584; Ben~on v. (h.ty o£ st. Louia 1 217 
Mch loo. cit~ 70S, llS s. w. 418 1 129 Am. 
St. Rep. 561." 

Duenke v. St. Louis Oounty, .353 Mo. 91, 213 s.w. 2d 492, 
was a case which involved roads platted in a.11 unincorporated 
area. The court said at s.W. 6 l.e. 495: 
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Honorable Frank D~ Connett~ Jr~ 

.*. * By.virtu~ ot'th~"r,eQrtl~dpfat the. 
county would .acqUire title· to J.and._within 
th$. de~i~ate4 ·ho~da,~1Ets o£ a· pu.bl.ic 
~a.4 tor use A$ su~h·* •· *JI · . . - . · 

:t.ti' ~~s ·~he.r .• h$.i~ that . sueb. a: ro.~d is . ~ . 11publ1o road• 
within th~,: Uteaning •. ot. th$·. aectio~ .a.u.~hqriz.ing . an· .. appeal from 
a judgment . <>,f a coun tt. ~ourt .- Vtif.eatin.g. ;';'.~Jr :pub~i e . road." 

.. The . ··C$.S$ . mo$t . n~.~ly 00111parable . to·. tpis on~ is Evans V t 
4nd:rea .• 226 l-tc>. APP.•· 6.'h :42 s.w •. ?d.)21 ,.3,,1 whe;r.e it was held: 

. '~ -• * ·*T~•: .~t:~•ts · tn·· pl,t#te_d:·. town$· beqome 
~b1ic:highw~r-.:bv.d$d19a.ti;o11 w,ith_the·re"" 
cQrding of tl'uf plat. No 9X"d~r o£ the ·cou:n:t;y 
court aoeept~g ~uch depj.ca:b~on . i.~ reCJ.1lirea. tt 

How~,:Ve~, in J~~il.s.on v.~' Fergus(m,, )~9 Mo,. 363, 44. s.w. 
2d 6;0, 6;.3 1 the o()urt said: · 

W~ l:)~lieve it clear, therefo:r!.t ·that a, !c~pu.blic road" 
within the.. meaning. o£ ~eeti~n 2,3l-.4ou.,, R$Mo, 1949, pta}' be 
created by dedication an<l>aocepta,nce• and it i$ not required 
that such roads ·l)e esta'Qlished by the me.thod prc)vided' in 
Section 228 .pao,, ,ltSMo ~91t-9J .in ,order to be qua;Lified under 
the King Bill, . , 

Ha.vin_ a_' thu,s ans~ered 'your f~r~t 9.ue.stion' it. is unnecessary . 
to answer t.ne r~~aini.p.g questions subm1tted. · 

QONCLU£.!J:ON 

It is the opinion of tlii s office that a public road may 
be established by dedication and acceptance so as to qualify 

-5-



Honorable Frank D •. ~ Oonnett1 , Jr, 

.The to~egoi:ng <:>p-inion, which I hereby approve 1 W$-s pre-
pa.red by ·my ·lissistan t, · John W. ;tngli$h. ' · .. · : · · 

JWitvlw,hw 

Yours· vecy truly, 

'<I' 

John· M. ·Dalton. 
Attorney. General· 

'•' 
'• 


