I e T I et s -

. P S X . . = LA o g
./ @GOUNTY COURT: 1. County court of a second class county is
"ACCOUNTING OFFLCER: not obligated to pay for any supplies or per-
COUNTY SUPPLIES: gsonal services acquired by contract or by order
COUNTY BUDGETS: unless such contract or order bears the proper
IR - certification of the accounting officer, 2. A
county court of a second class county is not obligated to pay for
supplies acquired by contract or by order when the price or the
bill for such supplies so acquired exceeds the encumbrance stated
in the certification of the accounting officer for the contract or
.- order, 3. The county court cannot voluntarily pay for such per-
~ v, f sonal services or supplies for which it is not legslly obligated
e &0 1 to pay even 1if there is a balance otherwise unencumbered to the
i credit of the appropriation to which it is to be charged, and a
{ cash balance otherwise unencumbered in the treasury to the credit
. of the fund from which payment is to be made. L. County officers,
' ,tho acquire supplies or personal services under the circumstances
oo get out in 1 and 2 above, are liable personally and on their bond
for such obligations under Section 50,650 RSMo 19,9,

4

.. December 7, 1955

Henorable Frank D. Connett, Jr.
Progesuting Atterney

Buchansn County

8t, Joseph, Misgourl

Dear 8irty _ ,
Your request for an opinion veads as follows:

‘“x would like to have an opinion from your
¢ffice on the following guestiont

“Would it be unlawful for the Buchanan County
Court (a second-class county) to pey for supe
pliss which had been delivered snd lawfully
contracted for execept for the faoct that the
contract or order, &8 the cdss might be, did
not bear the certifisation of the Ascounting
Officer that there was a balance to the
eredit of the sppropristion to which 1%t was
to be charged and that there was a ctash
belance otherwise unencumbered in the treass
ury to the oredit of the fund from which
payment was to be made g required by Sece
'giha 50.660 RBMo. 19497

YHowever; there actually was such a balarce
otherwise unencumbered to the credit of the
appropriation to which it would be charged
end also an unencumbered sash balance in
the treasury to the credit of the fund from
which payment could be made. You can assume
thet Beotions 504760 to 504790 inclusive,
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RSM6,1949 have been complied with where
applicable, . , " BT
"This problem arises under two instantes.
1, When it 18 neceasary to incur obliga-
tions over the weekend and emsrgencies for
personal gervices. 2. When an entumbrance
i8 sel up by the auditor before the contract
or order is made but 1% turns out that the

' bill is bigger than the encumbpance, This
sometimes happens on the repair of machinery
whepe by your opinion to me dated Januar;
27, 1955, by Robert R. Welbern, 4t is not

netessary to take bids. | |
"It would seem to me that in these instances

the county might not be.compelled bto pay but
could do so if' they so desireds

,ﬁifhﬁhégfdid not, then the person contract-
~ing could recover their money under Section
50,650 R8Mo.1949."

All conﬁ:getg{er‘erd&rs reraﬁééd'ﬁb'harein,are'te be assumed
to be made purgusnt to and in asccerdance with Bections 50,760 to

50.790 RSMo 1949,

_ Your first question would seem to be whether the county sourt
of Buchanan County is obligated to pay for supplies which had been
ordersd by contract or order by the county court or by e county
officer suthorised under Sections 50,760 to 50.790 RSMo 1949, which
contract or order does not bear the certification of the accounting
officer that there was a balance to the credit of the appropristion
to which 4t was to be chavged and that there was & cash balsnse
otherwiss unencumbered in the tredsury to the oredit of the fund
from which payment was to be made. That part of Section 50.660
pertinent hereto, reads as followa: o

P& & # No contract or order imposing any
financial obligation on the county shell

be binding on the county unless it be in ,
writing end unless there is a balance other~
wise unencumbered to the credit of the ap-
propristion to which the game is to be
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charged and a ¢ash balance otherwige un-
encumbered in the treasury to the oredit
 of the fund from which payment is to be
made, each sufficlent to meet the obli-
gatian thareby 1neurred and unless puok
tract be ﬁha\emrf*wé:j

Thus, this sectien.meana that' na cenhraet or arder whenever made
or for whatéever made, that is, on e weekend or for emergensy per-
sonal service, is to be binding on the c¢ounty court unless the
order or contract carries with it the certification of the ng=~
counting officer as provided in that section., In Traub v.
Buchanan County, Mo.Sup., 108 swWzd 3&0, tbe ﬁisaouri Supreme Court
steted at page 343

YiThe situation is that aeetian 19 of the
Budget Act {Mo,8t.Ann, Sec, 121265, P
6li3l) expresaly gbates that "no contract
‘or order lmposing any finangial ebligation

on the cmunt ghail bindin
v LR Eﬁbre is & anoe

gounty
atEErwiae un&mﬁwmbereé t6 the cred&t of
the eppropriation to which the gsme is
-%0 be charged and a cash balange otherw
wlse unencumberéed in the treasury to the
eredit of the fund from which payment is
to be made, each sufficient tQ maet the
- obligations thereby ineurred gﬁ&%%%
- gueh contract or order bear the cevt
/. eation of the aecaunting effiaar 80 stating.
~ {Itelies addeds) Concededly, none of these
,',qpeted requiremenha was here presenﬁ‘

a2

#1Phe Missouri rule 18 that, where a statute
expressly states that, unless certain things
are done, a contract by a political subdiv%
“glon or a munieipal c@aparatian ghall be
-inv&lid, there can be no estoppel urged to
support the conbtract. ‘Mulling v. Kanaas
Git{ 268 Mo. bll, 459; 188 8.W. 193, Seaman
eves District, 219 Mo. 1, 26, 117 S.W.
-188&; Edwards v+ Kirkwood, 1&7 Mos Appe 599,
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61l, 127 8. 3783 W, W, Ceok & Son v.
Clty of Cameron, 1Ll Mo, App. 137, 1k2,
128 8.W, 269, 270; elso, see, Phillips v,
Butler County, 167 Mo, ég&,.'j 8,W, 231"

 Also, in Missouri-Ksnsas Chemicel Co. v;aeﬁﬁiéﬁianveaunty,
180 3,W.2d T35, the Missouri Supreme Oourt stated at page 736!

*{1) The chemical company contends &t is
entitled to judgment for the full amount
be¢uvne the county budget law doss net afs
' feet its transactlons with Christien County.
‘That ecounty is one of less then 50,000 in-
‘hebitents, Only Sections 10910 te¢ 10917,
inelusive, R.B. 1939, Mo, ReS.A., of the
budget law epply to¢ sueh counties, It
tiﬂii"i‘fﬁvwhiah,.nv“iiéatas
n vielation of the gounty
‘§£*7”‘a§§jy'te 6“an§ias o1
(Emphasis supplied.)

Section 10932 RSMo 193§¢,1s_ngwlségtxeg_ségééé RSMo 1949,

@hus;5ﬁhe HMissourl Supreme Qourt has inferred by the last two
tited oases that unless the things be done as set out in Section
50,660 R8Mo 1949, the contract or order is invalid. Being invalid
the county court would not be obligated to pay for such supplies

or pergonal services,

Your second question ls whether the county court 1s obligated
to pay for supplles ordered by contract or by order when the smount
contained in the certificatlon of the asccounting officer is not
sulficient te cover the bill for the supplles cordéred by contract
or by orders Reading that part of Section 50.660 that 1s quoted
supra, we come upon these wordst "unless there is a balance other-
wlseée unencumbered to the credit of the appropriation to which the
seme is to be esharged and a cash balance otherwise unencumbéred in
the treasury to the credit of the fund from which vayment is to be
made; gach sufflclent to meet the obligation thereby incurped # % #%,

Thus, decording to these words as used in that section the con-
traect or order is not binding upon the county if the amount or the
encumbrance certified by bthe accounting officer is rot sufficient to
cover the price or the bill for the supplies;, or Iin other words, if
the contract or order is for a greater sum than that set aside as

l-
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certified by the accounting officer, then the contrest or order
is not binding upon the county court and the county court would
not be obligated to pay the samé..

Your third question 1s whether or not the county can volunw
tarily pay for such goods or services if 1t does, in faet; have a
sufficient balance otherwise unencumbered.to the credit of the ap~
propriation to which it is to be charged, and there is a c¢ash balance
otherwise unencumbered in the treasury to the credit of the fund
from which it 1s to be pald.

If we vwere dealing with private persons, it would, of course,
be permissible to pay for such goods or services actually received.
However, in this cese, we are dealing with public officials handling
and disbursing publie funds. Such public funds, it has been held
by the courts of Miassourl, are trust funds and those who have the
custody of such funds are absolutely liable for the gafekeeping and
gr'ape&r disbursement thereof, and such liability attaches evenm in

he cage of logs without fault or negligence on the part of the

sustodlan, See Clty of Fayette v. Sllvey, 290 8W 1019, A study

of the Missourl cases reveals that publle officlsls are authoriged
to disburse such public funds only when and in the manner specifiw
cally asuthorized by statute.’ See Kansas City v. Halvorson, 352 Mo,
280, 177 8v2d 11953 Elkins~Swyers 0ffice Egquipmént Co. v. Moniteau
Gounty, 357 Mo. L8, 209 8W24 1273 end Stabe v. Weatherby, 3kl Mo,
848, 129 8Wz2d B47. o L :

Thus, sinece the statutes do not specifically authorigze the
~eounty to pay for the goods and services here in question, and
since the gtatutes do gpecifically provide that there is no legally
enforceable obligation upon the county to pay for sueh goeds or
services, it 1s the conclusion of this offlce that the county may
not voluntarily expend public funds for such purposes. To allow a
county to make such volunbery payments would open the door to all
manner of favoritism and abuse, and when the statubes provide that
the county is not obligated to pay, it follows that they mey not
voluntarily pay.

Your fourth and last question is if the county court is not
obligated to pay for such supplies or services as set out in quesgs -
tions one and two, then would the person dentracting or ordering
the supplies and services be obligated personally or on their bond
to pay for such under Section 50:660 RSMo 1949: That part of Bec«
tion 50,650 pertinent hereto reads: : '

"# # # Any officer purchasing eny supplies,
naterials or equipment shall be liable per-

-G
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sanallg and on his bond for the amount of

any obligation he may incur ageinst the county
without firsb sesuring the proper aer»ifioate
from the accounting officer. # & o

 In Missouri~Kansas Chemiecal Co, v, New Madrid County, 139 swWad
157, the Missourl Supreme Court said st page L5B¢

"(3) 8Beetion 20 of the county budget law
providesg, in part, that tany officer pure
chaging any aupplies # .4 ghall be liable
personally & # # for the amount of any ob-
ligation he may incur sgalnat the county
withaut firat securlng the proper certifie
cates from the sccounting officer,' Plain~
bAPf says this section renders defendant
Harris liable, As stated, New Madrid is a
goug:y af leaslzhan£59,660t§nhab% ants.t
getion a og to counties of more han
Eggg.g% S@a Sec, 9, mentioned
supra.' {BEmphasis anppliad.)

Thua, under thet part of Section 50,650 cited above, and under
the quoted part of the casé cited above it seems that where a county
officer of & second class county ofders supplies by contract or
order without first aeeuring & gropar certificate from the accounting
officer such county officer is liable personally and on his bond for
the smount of such obligation, and also when a county officer pur=
chases supplles in excess of the gum conteined in the certificete of
the accounting officer, he would be liable for the full ahligahion
incurred against the county.

| | cgnelusian.’
It is the épinian of thia office thats

1. A counbty court of a second class county ls not obligated
to pay for any supplies or personal services scquired by contract
or by order by a county offlicer unless such contract er order bears
the proper certification of the accounting officer.

2. A county court of a second class county is not obligated
to pay for supplies aequired by contract or by order when the price
or the bill for such supplies so ecquired exceeds the encumbrance
stated in the certification of the accounting officer for the conw
tract or order.
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‘3. The county cannot voluntarily pay for such supplies or
services for which 1t is not legally obligated bo pay.
4. County 6fficers whoe acquire supplies or personal services
under the circumatances set out in 1 and 2 abeve, are liable per-

sonally and on their bond for such obligations under Section 504650
R8Mo 1949, | |

The rerégaingéepinian; which I heveby approve, was prepered
by my Assistant, Mr, Fred L. Howard. ' |

Yours very truly,

John ﬂ.'Dalton
Attorney General

HLV§Filitam




