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Mapreh:2l, 1955

Robert L. Carr

Prosecuting Attorney
Washington County
Potoei, Missouri

Dear 8ir:

This

department is in recelpt of your recent request for

a legel opinion, which reads as follows:

"Washington County, Missourl, a county of
the fourth class mainteins s county library
distriect established under the provisions
of Section 182.010, Revised Statutes of

¥l Saom:, 19}4‘9 o

"I am the Proseouting Attorney of Washington
County, having been elected in the general
election of 195k.

"A vecancy in the county library board has
ocourred, by reason of the death of a former
member. I have been asked if I will accept
appointment to the county Library board,
under the provisions of Ssction 182.050,
Revised Statutes of Missouri, 1949, and I
will greatly appreciate the cpinion of your
office as to the legality of my accepting
such appeointment.”™

We construe the ingquiry to be whether or not there is such
incompatibility between the duties of the prosecuting attorney
of & fourth cless county snd those of a county library board

membeyr of

the same county to legally prohiblt one person from

serving in both capacities at the same time.

Before attempting to answer the ingquiry we must first

determine

whether the presecuting attorney and library board

member are publliec officers within the commonly accepted meaning

/"\
.

library board of fourth clads county are so.repugnent ~ ~
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Honorable Robert L. Carr

. of the bterms "public office" and "public officer," as there can

be no incompatibility such as to prohibit one person from holding
the two positions at the same time unless they are public offices.
We therefore f{ind 1t necessary to refer to the statutes and any
applicable court decisions in determining this preliminary question.

Chapter 56, RSMo 1949, 1is entitled "Circuit and Prosecuting
Attorneys and County Counselors." Section 56.010 of said chapter
provides for the elec¢tion of a prosecuting attorney in each county
of the state in the year 1880, and every two years thereafter.

Said section gives the qualifications, and states that the person
elected shall hold his office for two years end until his successor
is elected, commissioned and qualified. v

Various sections of Chapter 56 prescribe the official duties

~ of the prosecuting attorney, but we shsll only call attention to

those relating to the inquiry of the opinion request.

Section 56.060 gives the general duties of the prosecuting
attorney, and reads as follows:

"The prosecuting attorneys shall commence and
proseeute all civil and criminal actions in
their respective counties in which the county
or state may be concerned, defend all suits
against the state or county, and prosecute
forfeited recognizances and sctions for the.
recovery of debts, fines, penalties and for-
feltures accruing to the state or county}

and in all cases, c¢ivil and criminal, in
which changes of venue may be granted, it
shall be his duty to follow and prosecute

or defend, as the case may be, all said
causes, for which, in addition to the fees
now allowed by law, he shall receive his
actual expenses. When any criminal case
shall be taken to the courts of appeals by
appeal or writ of error, it shall be their
duty to represent the state in such case

in sald courts, and make ocut snd cause to

be printed, at the expense of the county,

and in citles of over three hundred thousand
inhabitants, by the c¢ity, all necessary ab-
stracts of record and briefs, and if necessary
appear in sald court in person, or shall em=
ploy some attorney at thelr own expense to
represent the state in such courts, and for



Honorable Robert L, Carr

thelr services shall receive such ocmpensation»
- as may be proper, not to exceed twenty-fiva
dollars for each case, and necessary traveling
expenses, to be audited and pald as other
cleims are audited and pald by the county
court of such county, and in such cities by

the proper authorities of the city.

Section 56,070 requires the proaeauting attorney to repreaent ,
the county and state respectively in all civil and criminael matters
in which the interests of either are involved. Said aecbion reads
as followst

"He shall prosecute or defend, as the case may
require, all civil suits in which the county

1s interested, represent generally the county
in gll matters of law, investigate all claims
against the county, draw all contracts relating
to the business of the county, and shall glve
his opinion, without fee, in matters of law in
which the county is interested, and in writing
when demsnded, to the county court, or any
judge thereof, except in countles in which
there may be & county counselor. He shall

also attend and prosecute, on behalf of the
state, all cases before the maglstrate courts,
when the state 1s made a. Rarty theretoi pro-
vided, county courts of gny county in thig
state owning swamp or overflowed lands may .
employ speclial counsel or attorneys to repre-
sent sald county or counties in prosecuting

or defending any sult or suits by or against
said eounty or counties for the recovery or
preservation of any or all of sald swamp or
overflowed lands, end quieting the title of

the said county or counties thereto, and to
pay such special counsel or attorneys reason~
able compensation for their services, to be paid
out of any funds arising from the sale of said
swamp or overflowed lands, or out of the general
revenue fund of sald county or counties."”

From the provisions of the sbove-quoted sections we believe
there is no doubt that it was the leglslative intention to create
a public office to be known as prosscuting attorney for each county
in the state, and we find it unnecessary to clte further authorities
to the effect that legally the prosecuting attorney is a publiec
officer.
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The legislative intent does not appear 80 clearly from the
statutes dealing with county library districts that the lawmakers
intended to create a governing body of the distriet known as a
county library board, and that the position held by each member
of the board was to be a public office, as in the case of statutes

releting to prosecuting attorneys, However, 1t 1s our contention
that it was the leglslative intent to create a public office known
as county library board member. We believe that our contention

15 based upon sufficlent legal authority, which we shall presently
cite.‘

' We call attention to Chapter 182, RaMo 19&9, entitled “"County
and City Libraries.}

Section 182,010 of seld chapter prescribes the method of prow-
cedure in the organization of a county library distriet:

"When over one hundred taxpeying citizens of

any county, outside of the territory of all
cities and towns now or hereafter maintaining,
at least in part by taxation, a public library,
shall In wrliting petition the county court,
asking that a county library district of the
county, outside of the territory of all such
aforesald cltlies and towns, be established and
be known as ! county library distriet,!
and asking that an annual tax be levied for the
purpose herein specifled, and shall spec¢ify in
their petition a rate of taxatlion not to exceed
two mills on the dollar; then the county court
shall, 4f it finds sald petition was signed by
the requisite number of qualified petitioners,
enter of record a brief recital of such petition,
ineluding a description of such proposed county
library district, and of its finding aforesaid,
and shall order that the propositions of sueh
petition be submitted to the voters of such
proposed dilstrict at the next annual eleetion

to be held the first Tuesday in April, and that
the clerk of the county court shall cause to be
published the proposition or propositions of
such petition, and sald county clerk shall cause
said proposition or propositions to be published
in the manner, as near as may be, with the pube-
licatlon of tthe nominations to office,! as pro=-
vided in seection 120,580, RSMo 1949. Such order
of court and such notice shall specify the name
of the county and the rate of taxatlon mentioned
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in sald petition, and such county clerk shall
‘make and file in his office, return of ssrvice
‘of such notlce, and every voter within said
proposed county library district may, in his
proper distriet vote

"tFor establishing county library district!
or . \ e

'Against establishing: county library
district.' '

and may vote

fFor mills tex for a free county library,!
or r .

YAgeinst __ mills tex for a free county
library."’

provided, that in case the boundary limits of
any city or town herein mentioned are not the
same with the sc¢hool district of such eity or
town, and sueh school district embraces terriw
tory outside the boundary limits of such city
or town, then all veters, otherwise qualified
and residing in such school district and outaide
the limits of such city or town, shall be eli-
gible to vote on any proposition or matter of
such llbrery district, submitted to the voters
at such elestion, and may cast a vote thereon,
at the nearest and most convenient district
schoolhouse within sald county library district."

Section 182,020 requires the county court of a county in which
a library district has been established to levy a tax for the county
library fund, and reads as follows:

"And if from returns of such election, which
shall be certified to the county court, the
majority of all the votes cast on such proposi-
tions at such election shall be

'For establishing county library districts!
and for the tex for a free county library, the
county court shall enter of record a brief re-
cital of such returns and that there has been
established

! county library district.!?

and thereafter such
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! county library district!

shall be considered and held to be established,
shall be a body corporate, snd known as such,
and the tex specified in such notice shall sub-
ject to provisions herein below of this section,
be levied end collected, from year to year, in
like manner with other taxes in the rural school
districts of said county. The proceeds of such
levy, together with all Interest accruing on
seme, with library fines, collections, bequests
~and donations in money shall be deposited in
the treasury of the county and be known as the
tcounty library fund,! and be kept separate and
gpart from other moneys of such county, end
disbursed by the county treasurer only upon the
proper authenticated vouchers of the county
library board herein mentioned, provided, that
such taxes shall cease, in case the regular
voters of any such district shall so determine
by e majority vote at any annual election held
therein, after petition, ordar of court, and
notice of such election and of the purpose
thereof, first having been made, filed and
given, as 1In the case 0f establishing such
oounty library district."

Section 182;050 provides for the'appointmeht of county library
boards and their removal,and we quote sald section as follows:

"For the purpose of carrylng into effect
sections 182,010 to 182.130, in case a county
library district is established and a free
county library esuthorized, as provided in
section 182,010, there shell be created a
county library board which shall consist of
five members, the county superintendent of
schools and four other members to be appointed
by the county court; sald superintendent to
serve ag ex officlo during his term of office,
and the other members te be asppointed for
terms of four years sach, except that the mem-
bers of the first board shall be appointed
for one, two, three and four years, respecw
tively, The county court may remove any
member from the board for misconduct or nege-
lect of dutys. Vacancies in the board occa-
sioned by removal, resignations or otherwise

b
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shall be reported to the county court and

be filled in like manner as originsl appointe
menta, No member of the board shall recelve
compensation as suchy"

Section 182,060 gilves the library board euthority to organize,
and 1e as follows: .

"Said board, irmedlately after the eppointe
ment by the county court of the four members
of the board, shell meet and organize by the
elegtlion of one of thelr number as president
and by the electlion of such other officers

- as they may deem necessary, shall make and
adopt such bylaws, rules and regulations fop
their own guidance as may be expedient, not
inconsistent with lew, shall adopt such
reasonable rules and regulations as shall
render the use of sald county library of the
greatest benefit to the greastest number,
shall, in case such llbrary district estab-
lishes its own free county library, appoint
8 properly qualified librarian and necessary
assistants, subject to the provisions of
sections 182,010 to 182.130; and shall in
general carry out the splrit and intent of
sections 182,010 to 182.130 in establishing
and maintaining such free county library and
branches thereof."

Seetion 182,070 provides the power of a library district which
is to be exercised through its board, and reads:

"Said ¢ county library district! as such
body corporsate, by and through said county
library board, shall have power to sue and
be sued, to complain and defend, and to make
and use a common seal, to purchase or lease
grounds, to lease, occupy or to erect an
appropriate building or buildings for the
use of said county library snd branches
thereof, and to sell and convey real estate -
and personal property for and on behalf of
the county library and branches thereof, to
recelve gifts of real and personal property
for the use and benefit of such county
library and branch libraries thereof, the
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same when acocepted to be held and controlled
by such board, according to the terms of the
deed, gift, devise or bequest of suech prop-
ar‘by. "

Section 182,090 requires the county library board to file lts
annual report with the county court, and reads as follows:

"The sald county library board shall make
on or before the second Monday in June of.
each year, an annual report to the county
court, stating the condition of thelr trust
on the first of May of that year, a copy of
which report shall, at the same time, be
submitted to the Missouri state library.
Said report shell be framed in accordance
with the laws governing public libraries."

In the case of State ex rel. McKittrick v. Bode, 342 Mo. 162,
Director Bode of the Missouri Conservabtion Commission was sued at
the instance of the Attorney General in quo warranto proceedings
to oust the director from office upon the ground that he had falled
to comply with the legal requirement that officers were required
to live within the state one whole year next preceding thelr appointe
ments It was claimed the director was not a public officer, but
an employee of the Comservation Commission, and thet he was exempt
from the requirement as to residence within the state. The court
was of the opinion thet, although the director was eppointed by
the Commission, he was a public officer, and at l.c. 165=167, in
discussing some of the charscteristies and determining factors as
to whether the director was a public officer, said:

"It is not possible to define the words
tpublic office or public officer.® The
cases are determined from the particular
facts, including a consideration of the in-
tention and .subject matter of the enactment
of the stabute or the adoption of the con~
stitutional provlisicn. In other words, the
duties to be performed, the method of per-
formance, end to be attained, depository of
the power grented, and the surrounding cir-
cumstances must be considered. In deter~
mining the question 1t is not necessary that
all criterias be present in all the cases.
For instance, tenure, oath; bond, official
designation, compensation and dignity of
position may be considered. However, they are
not conclusive. It should bs noted that the
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courts and text writers agree that a delew

gation of some part of the soverelgn power:

{5 an important matter to be consildered.
 The question is considered at length in

46 Gorpus Juris, page 92l In determining

that e deputy sheriff was a public officer,

we stated the rule as follows:

"1p public office is defined to be "the

right, authority and duty, created and conw
ferred by law, by which for a given perled,
either fixed by law or enduring at the
pleasure of the creating power, an individusl
is invested with some portion of the soverw
eign functlions of the govermment, to be
exercised by him for the benefllt of the public.”
(Mechem, Pub., Offices, l.) The individual who
1s invested with the authority and is required
to perform the duties is a public officers

"1The courtbs have undertaken to give definie-
tions in many cases, and while these have been
controlled more or less by laws of the particu-
lar jurisdictions, and the powers conferred
snd duties enjoined thereunder, still all agree
substantially that if an officer recelves hls
authority from the law and discharges some of
the functions of government he will be a public
officer. {State v. Valle, Ll Mo. 30; People

ex rel. v, Langdon, L0 Mich. 673} Rowland v.
Mayor, 8?1N.¥q 3763 State ex rel. ve May, 106
Mo u‘88¢ :

"1Deputy sheriffs sre appointed by the sheriff,
subject to the approval of the judge of ths
cireult courtsy they are required to take the
oath of office, which is to be indorsed upon
the appointment and filed in the offlce of the
clerk of the ecircult courts After appointment
and qualifications they "shall possess all the
powers and may perform eny of the duties pre-
scribed}bg law to be performed by the sheriff."
(Ro So 18 9’ 8008 . Blala.nd 8182.) »

"tThe right, authority and duty are thus
created by statute; he is invested with some
portions of the sovereign functions of the
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government to be exercised for the benefit

" of the public and is, consequently, a public
of ficer within any definition given by the
courtas or text writers. :

"114 can make no difference that the appointe-
ment is made by the sheriff, or that it 1ls
in the nature of an employment, or that the -
compensation may be flxed by contract. The
power of sppointment comes from the State,
the authority is derived from the law, and
the duties are exercised for the beneflt of
the public, Chief Justice MARSHALL defines

a public offiee to be "a public charge or
employment." (U. Se Ve Maurice, 2 Brock, 96.)
Whether & public employment constitutes the
employee & public offlcer depends upon the
source of the powers and the character of the
duties # # &!

"Tt would not be possible for respondent to
direct, regulats, gulde, manage and superin-
tend the matter of conservation without
exercising some part of the sovereign power.
Indeed, he is the chlef administrator of all
conservation matters., It follows that re-
gpondent, as director of conservation, is a
public officer." . ‘

The above-quoted statutes prescribe the qualifications,
appointment, terms end duties of members of the county library
board, and in view of the provislons of sald statutes, and also
the definition and characteristics given of a public officer in
the case of State ex inf. McKittrick v. Bode, suprs, we feel that
it would be diffieult, A1f not impossible, to describe or classify
a member of a county library board in any other manner than as a
public officer., It is believed that the intent of the lawmakers
in the enactment of statutes relating to county libraries 1s that
members of such library boards wers to be public officers, and
we sre unable to construe sald sections in any other manner.
Therefore, in view of the foregolng, it is our thought thaet mem-
bers of county library boards are public officers within the
comnonly accepted meaning of the terms, "public office," and
"public officer," and we are unable to construe said sections
in any other manner.

w] O
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We have determined that prosecuting sttorneys and county
library bosrd members are public officers, and the question re«
maining for our finsl determination 1s whether or not the duties
of the two officers in a fourth cless county are so inconsistent
or repugnant to each other as to.render them incompatible, so
thet one person cammot legally hold both at the same time in the
same countys

Compatibllity and’ incempatibility of offices is & common~law
dooctrine which was discussed in the leading Missourl case of
State ex rel, Walker v, Bus, 135 Mos. 325, l.¢. 338, where the
court said:

"V, The remaining inguiry is whether the
duties of the office of deputy sheriff and
those of sghool director are so ineonsistent
and incompatible as to render it improper
that respondent should hold both at the same
time. At common law the only limit to the
number of offices one person might hold was
that they should be compatible and conslstent.
The incompatibllity does not consist In a
physical inability of one person to discherge
the duties of the two offices, but there must
be some inconsistency in the funetions of the
twoj some conflict in the dutles required of
the officers, as where one has some super=
vision of the other, is required to deal with,
control, or sessist him.

"It was sald by Judge Folger in People ex rel.
Ve Green, 58 N. Y. loc. cit. 304t 'Where one
office 1s not subordinate to the other, nor
the relations of the one to the other such as
are ineonsistent and repugnant, there is not
that incompatibility from which the law de=
clares that the acceptance of the one is the
vacation of the other, The force of the word,
in its application to this matter is, that
from the nature and relations to each other,
of the two places, they ought not to be held
by the same person; from the contrariety and
antagonism which would result in the attempt
by one person to faithfully and impartislly
discharge the duties of one, toward the in-
cumbent of the other. Thus, a man may not be

11—
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landlord and tenant of the same premises. He
‘may be landlord of ons farm end tenant of
snother, though he may not at the same hour
be able to do the duty of eaeh relation. The
offices must subordinate, one the other, and
they must, per se, have the right to inter-
fere, one with the other, before they are
incompatible at common law.'"

It will be noticed that Section 56,070, supra, requires the
prosecuting attorney toe represent his county in all eivil, criminel,
or other matters in which the interests of the county are involved.
Section 56,100, supra, also requires him to give his free legal
opinion upon questions of law when requested by the county court
of his county, From what has already been stated, we bellieve that
the affalrs of a county librery district and its board are matters
in which the intersats of the county are vitally concerned, and
which might require the services of the prosecubting attorney of
that countys In thls comnection wa desire to call attention to
at least a few instences regarding county library boards when the
prosscutorts services are nesded and when the furnishing of legal
advice or other assistance becomes the official duty of the prose-
cuting attorney.

It will be recalled that Section 182,090, supra, requires
the library board to file its annual report with the county court,
giving the conditlon of the trust of said board. In the event the
court requires the legal opinion of the prosecuting attorney upon
any matter shown in the report, or pertaining to same, it will be
the prosecuting attorney!s duty to sc advise the court.

Again, if the library board has misappropriated any part of
the tax funds collected for. the support of the library, it would
be the official duty of the prosecuting attorney to lnstitute
criminal proceedings ageinst the offending board members, aes well
as to institute civil prooeedings agalnst such board members for
the recovery of the funds for the benefit of the library district.

Should eny board member be found gullty of misconduct in
office and the county court should attempt to remove him undepr
the provisions of Section 182,050, supra, end such board member
would refuse to vacate the office, it would then be the duty of
the prosecuting atbtorney to bring quo warranto proceedings against
such board member to oust him from office.

In sll such instances. the county's interests would be in-
volved, and we repeat that the prosecuting attorney's services
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would be neasded to safeguard the county's interests, We feel that
such instances are not extreme examples, but rather those which
might be reasonably expected to happen during the term of office
of any prosesuting attorney.

In view of the foregoing, it is our thought that the duties
of prosecuting attorney and those of a member of a county library
board of a fourth class county are so repugnant or inconslstent
to each other that said offices are incompatible, and one perscn
cannot legelly hold both offices at the seme time in the same
Gountyc .

CQMCLUaIOW

It is the opinion of this department that the dutlies of
prosecuting attorney snd those of a member of a county library
board of a fourth cless county are so repugnant or inconsistent
as to render sald offices incompatibls. One person cannot
legally hold both offlces at the same time in the same. eounty.

The foregoing opinion, which I hereby approve, was prepared
by my Assistant, Peul N. Chitwood,

Yours very truly,

JOIN M., DALTON
Attorney General
PHC:imetml



