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Procedure outllned in Sec. Iy of S B No. 59,
68th General Assembly, guarantees "due
process." Secs. 5 and 6 of said Act do
not require alleged lnsane person o ask
- for judicial determination of his alleged
- insanity before temporary commitment. Sec.
» 29 of said Act defines a criminal offense
. and is- enﬁorceableo

September 29, 1955 V:*‘_

‘ Hanerable 6ardan R, E@ysp

@his opinian is reudared in raply to your inquiry reading

as rallaws.

*I have been furnished with copy of Senate

Bill No. 59 which conteins the new code for
handling insenity ceses. I 8m of the opinian
that this bill has all of the evils of the
former bill which I ‘belleve you found to be
ungonstitutional in an opinion a Yyear or go
‘ago. -The firet part of the act as to involune
tary hospitelization would sppear to me to be
legal) but the proeeedings provided for in Seeu
~tlon b in my aginian,ecmyle&ely denles the

~ person due process of law. Sub-8cetion 2, Secw

tion ki provides for a certificstion by two physie
clang that the patient lacks sufficlent insight
or capacity to make his own.spplication, Sub=
Section 3 then provides. that he.be. served with

‘ . and unless he makes known to the Wele

'"r&re’éfficavthat ‘he ‘desires -to have-a ‘hearing

~ he can wit)
- hospital,.

n 5 days be transported. to the
If the patient does not have suffi«

elent capacity to meke an spplicetion oripginally
‘for a judieial hearing, how can he be expected
to haVe Judicial capaaity to. demand a hearing.

"Onder sectians 5 and 6 apparenﬁly a patient

can be transported and ponfined to the hospital
upon the written applicatian of a police officer
and a certificate of one deoctor with no hearing
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of any sort, Thia lagt: provision, it 1s true is'

- & bemporary confinement, but it slso has the vice
. that the patient: himaelr mnet ask far a judieial
BN datenmination,.f S

';”There 18 no saving alause in this aet ‘and 1t

would appear to me that if it was unconstitutional

o in part the whole act must fail,

' _["1 also eall y@nr attention to Seetien 29 whieh
-states that 1f any person causes or conspires to

cause an unwarranted hospitalization or denles

any of his rights he shall forthwith be punlshed.
This sectlon does not state whether it would Ye a
felony or & misdemeanor and does not require cone

‘vletlon and in my opinlon could not be enforced,

I will appreciate an opinlon as to the constitue
tionality ef thia act and tha enfcreibiliby of
Seetian 29._ B ,

Xbu.hava directed eemplaints to Seetiena h, 5, 6 and 29

of Senate Bill No. 59, passed by the 68th Gensral Apsembly of
Missouri, .and effective Augunst 29, 1958, 7This recent Act repeals
House Bill No, 355 passed by the 67th General Aggembly and held
to have "eonstitutional infirmity" by the Supreme Court of Mise
‘sourd in the cage of State ex rel, Fuller v. Mullinax, 269 S5.W.

- (24) 72, deoided June m, 195&»

2 8eetiona h, 5 and 6 of Senaha Bill Kb. 59, read as follewaa

=i

Mgeetion h. Any individual may be aﬁmitted
'~1;ﬁa a.bnapital upen: _

e "(1) Written appliaation te the haspital by a
. friend, relative, spoiuse, or guardlan of the .
- individuel, a health or public welfars orfiaar. B
~+ op.the hesd of any 1nat1&utien in.whiah su@h
A.jindividual may be; and :

j”(ai Gsrtifiaatien by two 11censad physicians
that they have ezamined the individual end that-
- they are of the-apinien that he 14 mankally ill,
. and 1s in need of care or treatment in a mental
‘hospital, and begause of his {llness, lacks
- sufficient insight or oapaei$y te ‘maie reapensible

applieaﬁion,tharaﬁara ]
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 within five dsyi

Atha~probata eoﬁrt..

"2, The aertifieation by the physicians may be

- made jointly or separately, and may be based on

examination conducted jointly or separately, as
the regulations of the division may prescribe, .

An individual with respect to whom such aerbifica-
tion has been issued may not be admitted on the -

basis thereof at any time afber the expiration
of fifteen days after the date of examination

. exelusive of any period of bemporary dauentian

authorized under section 8

"3. & copy of the applieation anﬁ the eertifina»
tion by the physiclans shall be filed with the -
county welfare department, The head of the ecounty
wolfare department or any other person designated

by him shall serve the individual by delivering to
him & written notlce that application for his ade-
mission to-a hospital for. care and treatment for -
mental illness has beéen made; that such appliaatian
1s supported by medlcel certification; and that such
individusl will be transported and admitted to' the:
hospital designated in the noties unless within five
days after service of such notice such indix 8l
makes known b0 the county welfare department,bhat R
he desires to have judielally determined whethey
he should be taken and admitted to such hcspitalg

~ which request mey be made orally or in wrlting,
‘The serving person contemporaneously with such

service shall deliver to sueh individual a printad
or typewrltten: request for such judicial determina«

" tion, complote except for the signhature of the -

individual, addressed to the county welfare dapart~:f,
ment whose address shall be designated in the o
written nodice., - If within five days the individual-

' - signe and malls or delivers such request or othep=

wise notifies the county welfare department of his -
request for 'a judiclal determination, he shall be

- deemed to have mede the desired request, If no.

request 1s made the indlvidual may be bransported

Jx.and admitbed to the haspital, If such requast

is made thereof shall be given promptly

made the ‘application, who:
shall ‘commence progeedings’ i’a
for a Judieial-éaterminatian under Section 3.

If sueh proseedings are not commenced within

to the person wh

“sueh five days the application and certification.
.- ghall be vold, Upon completion of the aervice R
- the serving person shall make an affldavit :~r)’g
that he made the service and delivered thae re- - -
quest, and file the affidaV1$ with the claﬁk Qf,.'
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-

"Seetion 5. 1. Any individual may’b@ admitted
for temporary confinement %o a hospital upon?

"(1) wWritten applieation to the hospital by
any health or police officer or any other par-,'
son stating his bellef that the individual is
likely to cause injuypry to himeelf or others irf
not immediately restrained, anﬂ the grounds for
';such belielf; and ,

"(2) A certificatlion by at least one lilecensed
physlician that he has examlined the Iindividual
and 1s of the opinion that the individusl is
mentally 11l and, becauss -of his illness, is
likely to injure himself or others 1f not -
immediately restrained.

"2. An individual with respeet to whom such a
‘eertificate has besen lazsued may not be admltbed

on the basls thereof at any btime after the exs
piration of three days after the date of ex&min&«-
tion.

‘"3, Bugh a certificate, upon indorsement for

guch purposge b{ a judge of any court of record

of the county in which the individnal 1is present,
gshall aubthorlze any health or police offlcar to
take the 1ndiv1dun{ inte eustody and transport
him to a hospltal as deslignated in the applioatisn.

"Section 6, 1, Any health oy poliea of floer may
take an individusl into custody, apply to & hospltal
for hils admisslon and transport him thereto for
temporary confinement 1f such officer has reason

~ to belleve that;

"(1) the 1hdividuel is menﬁally 111 ana, bacuage
of this illness is liksly to injure himselfl

~ or others 1f allowed to be at liberty pending
‘examination and certification by a licensed
physiclany or

"(2) the 1ndividual, who has baen cartifiad
under Seetion 5 as likely to injure himself

or others, cannot be allowsd to remain at o
liberty pending the indorzement of the aertifiﬂ
cate as pravidsd in thet sectlon.

ol
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"2, The application Ffor admission shall state
‘the clroumstances under whieb the individusl
was taken into cusuody and the reason for th@
officer‘s belief.

With referaﬂa@ to Bection l of senate BL11 No, 59, your
complaint sesms to be slsarly stated in the guestlon found in
the last portion of the first paragraph of your 1nquiry, and
reading as follows:

"If the patient does not hava'auffieient |
capacity to meke an application origlnally
for a jJudlclal hearing, how can he be @xpeetn
ed to haVe Judlcial capaclity to damand a
hoaring," (?)

The answer to the abuve guestlon is not 4o be found in the lans
guage of the Act, and such questlon may:dy may not have entered
the ecollective nind of the leglalature when Section L of the
Act was written, However, Seetlon li contémplates involuntary,
rather than voluntary eommitment., 'The ~vocedure outlined in bhis
portlon of the law is 80 worded as to give the Individual who is
to be hospitaWized an opportunity to be heard in advance of comw
mi+man%, ‘and if such person is so menbally incapacibated as to
be unable to fully appreciate the "opportunity to be heard in
advance of commitment;" sveh fsct does not in the least lessen
the force of the law's provision which guarantees that he be
afforded the right 6 be heard, The present langusge of Sec»
tion Iy of the Aet wonld seem %o meet the objeetlon made by the
Supreme Court in Btats v, Mnlltnax, 269 S,W. (Bd) 72, 1.a‘ 7?;
reading as follmws*

. "Ye are elearly of the epinian, and so
“hold, that for the statute In operstion
to thus deprive & person of his liberty
without an opportunity to be heard in
advanos ¢f commltment, 1f he or those
 aebing for him deslre it, would constis
- bute & denlal of dus process, and accords.
- 1ngly render the statute, in its present
form, umﬂena%itutional " ,

Th@ statament canbain@& 1n the seeanﬁ paragrapa af your
inqairy aarreetly refers to the confinement authorized: undar
Sections 5 and & of the Act as being “temparary confinement,"
but we fall to dlscover that under sueh “Gemporary’ confinement"
preeadura ths yatiant himsélr mnat ask rar 8 judicial doﬁermina~
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tion" before temporary commitment as you indicated in language
found in paragraph two of your inquiry, Section 7 of the Act
sets forth the procedure to be followed when a commitment is
accomplished under Sections 5 or 6 of the Aect, and provides

ag follows: :

"Seetion 7, 1, Within five days after the
admission of any person under the provisions
of sections 5, or 6 the head of the hospital

-shall notify the probate court of the county

of residence of such patient. Such notifica-
tion shall contain the full name of the patlent,
his address, manner of admission, the name of
his next of kin, spouse or guardian, and such
other information consernling the patlient as

may be necessary,

"2, Upon receipt of the notice the judge

shall note it on hls docket and 1f no proceed-

ing is instituted under section 3 by any person.
authorized to do so within five days, he shall

" order the patlent's release, The head of the

hospital upor recelpt of the order of release

- shall release the patient.;mmediahely,

3. If the prﬁceeding'ﬁhdéEMSGGtion 3 18 in-
stituted within the flve-day period, the courbt
shall hold the hearing therein provided for

- within ten days thereafter and shall order bhét ,
- all preliminary acts required by seetion 3 be =
. performed before the hearing. The court may

order the temporary confinement continued . until _

the rendition of Judgment in: ‘the pro¢eeding;
but the judgment shall be rendered not 1ater

than five days after tne snd of the hearing,"

We fall to diseover any language in Seetians 55 6 or 7 of the
Act which would give cffanse to ths: fgllawing 1anguage faund

in State v, Mullinax, 269 8.W, (Ed)

1¢9§ 7 :

- "Both sides recognize thah;i‘sha state, in the

exercise of the pollee power, may provide for

“the summary apprehension of ‘an alleged insane:

person, dangerous to self or to others, and his
temporary detention (without notiece or hearing)

until the trubh of ths charges can be investi-

ated, In ro Moynfhan, 322 Ho.’ 1@22, 62 8,W, m
110, 91 &.L.R, The

,‘Baatien,EQ of the Ast raads as follawaz
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"Section 29, Any persgn who willfully causes,

or congpires with or asslsts another to cause,
the unwarranted hospltalization of any indivildual
under the provisions of this act, or the denlal
to any individual of any of the rights accordsd
to him under the provisions of this act, shall

be punished by a fine not exceeding five thousand
dollars or imprisanment not exceeding five years,
or by both such fine and. imprisorment,

In the last paragraph of your inguiry you have asked concerning

the enforcibllity of Seetlon 29 of the Aet, quoted above, We

eonsider that such statute elearly informs any and e veryone who
aommits the acts prohibited by the statute that a "erime,"

- "offense' or "eriminal offense" has been committed as such terms
gg defined in the fellowing language from seetion 556,010, RSHo

1949

he terms 'crime,' 'offense, ' and '¢riminal
offense! when used in thils or any other
‘statute, shall be construed to mean any of=-

- fense, as well misdemeanor as felony, for

- whieh any punishment by 1mpriaenment or fina,
or both, may by law. be 1nflietad.

It must be reasonably concluded that Section 29 of Senate Bill
No. 59, quoted supra, describes acts constibuting an offense,
with apacifie punishment prescribed therefor, and i1s well within
the rule stated in State v, Kovnegger, 255 S.W, (2d) 765, 363
Mo. 968, 1.0 974y in the following language:

R "It 1s, of ¢ourse, true that the defendant

"in a oriming) cause has a constitutional -

 right to demand the nsture and ocause of the

acousatlon against him, and & criminal
statute must be aufficiantly olear that
there cen be no doiibt as to when sueh
statute 1s being V&Olatﬁdtig

This opinion has been addraased to inquiries direatad to
specific sections of Senate Bill No, 59 and 1t 1s nob deemed
necessary to apply constitutional tests to other sectlions of the
Act until their oonabi%utionalihy is. braughb into question.

G@NCLUSIGN

It 1s the opinlon of this effine that procedure outlined

in Section | of Senate Bill No., 59, passed by the 68th General .
Assembly of Missourl, and effeotive August 29, 1955, guarantees
"due process"; that Sectlons 5 and 6 of sald Aot, providing

far%temporary commitment of alleged dangerously insane persons

a-;i'z;.;




Hon., Gordon R, Boyer

do not contain any provision that the alleged insane person
must, himself, ask for a judicial determination of his alleged
insanity, before temporary cormitment and that Section 29 of
sald Act, being the penal asectlon of sald Act, is a statute de~
fining a criminal offense and is enfarceabla. .

‘The foregoing opinion, which I hareby appr@Ve, was pre~
pered by my asslstant, Julian L. O'Mallay.v

Ygurs very truly,

JOHN M. DALTON
Attorney General
JL Y Mevlw , bl :




