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- MORTGAGED PROPERTY--remoring :The venue in the prosecution of any
or concealing with intent to :person for removing or conceallng
defrauds., S mmortgaged property with intent.to de-
» : :fraud the mortgagee or others, in viola=-
VENUE : :tion of Sec. 561.570, RSMo 1949, lies in
‘ tthe county in Missouri from which the
imortgaged property was removed with the
tintent to hinder, delay or defraud the

F l L E B \ tmortgagee.
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April 28, 1955

Honorable Joameph M. Pone
~ Proseouting Attorney
Audrain County

Mexico, Missouri

Dear Mp, Boret

- This opinion is ismsued by thisg office in response

to your request for an oginianz on the question of which
county would have jurisdiction or be possessed of the venue

in the prosecution of an individual for the removal and cone
cealmant of mortgaged property with intent to hinder, delay
or defraud the mortgagee, under the facta the request recites,
in violation of fection 561.570, R8Mo 1949, Your request for
an opinion on this subject reads as fellows: = N

"1 would like to have the opinilon of your office
on & yuwestion of venus under the provisions of

_ Bestion 561.570 Revised Btatutes of Missouri for
1949 relative to the removael and concealment of
morbgaged property, with the intent to hinder,
delay snd dsfraud the mortgagee. One Lewis Alber

- -Vex! Morton while living inh Mexico, Missouri
.- executed a Note snd chabttel mortgage dated
 January I, 1954 to the Kedton Motor Ssles of

Mexico, Mlssouri, giving as -»seéurit_g on gaid
mortgage a 1949 Pontiec Chieftaln '8' Sedan,
Subsequently o the giving of the mortgege he
1lived-around Bturgeon, Missourl in the edge
of Randolph County, Missouri near the interw

gection of -State Highway No. 22 and United -

- States Highway FNo. 63, Around December 17,
195 Morton spparently left his home in
Randolph County with this eutomobile and the
information seems to be that he is somewhere
in the 8tate of Texas. '

"The question as to venue on which I wish your
opinion is whether or not Audrain County would
have any Jurisdiction to prosecute under this
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Honorable Joseph M, Bonet

removel and concealment statute, or whether
the venus would have to lle solely in Randolph
County., Lo | S

"It 1s my opinion under the above facts and
under this statute that the venue would have
to be in Randelph County, and I so advised
Mr, Keeton to see the Prosecuting Attorney
of Randolph County, but he retiurned to my
office and stated that the Prosecutbting At-
torney of Randolph Counbty stated he would
have to proasscute in the County of Audrain,
It seems to me factually from the case, 1t
is not a question of where the mortgage was
executed, but in what county the defendant
wes located at the time of the actual act
of removing and concealing this property.”

 Bection 561.570, R8Mo 1949, defining as a graded felony
the removal or concealmernt of mortgaged property of the value
of $50.,00 or more with intent to hinder, delay or defraud the
mortgagee, trustee or benéficlery, his heirs or assigns, reads
a8 follows: . . ‘

"1. Every mortgagor or grantor in any chattel
mortgage or trust deed of personal property

who shall sell, convey or dispose of the prop~
erty mentioned In 8aid mortgage or trust deed’
or any part thereof, without the written con=
sent of the mortgagee or beneficlary and withe
out informing the psrson to whom the same 1is
s0ld or conveysed that the property is mortgaged
or conveyed by such deed of trust or who shall
injure or destroy such property or any part’
thereof or ald or abet the same, for the purpose
of defrauding the mortgagee, trustee or bensc-
ficlary or his heirs or assigns or shall remove
or conceal or gld or abet in removing or cone
cealing such propeérty or any part thereof, with
intent to hinder, delay or defraud such mortgagee,
trustee or beneficiary, his helrs or asssigns,
shall, if the property be of the value of fifty
dollars or more, be deemed guilby of a felony
and upon conviction thersof, shall be punished
by Imprisomment in the penitentlary not exceed-
ing five years, or by imprisonment in the county



Honorable Joseph M. Bones

jail not exceeding six,mbnths, or by a fine
of not less than one hundred dollars, or by
both such fine and imprisonment.”

.. . The authorities of every jurisdlction, both text and
decision, hold that for a ¢riminal offenseé the defendant -
must be both charged and tried in the county where the ¢rime
was committed, That is the law of this State, In ex parte -
Slater, 72 Mo. 102, Habeas Corpus, the Bupreme Court of this.
State tonstruing the Constitution of 1875 on the question of -

 "Reading sestion 12, article 2, of the cons
~stitution, 4in the light of the well under-

 sbood meaning of the word indictment at come
‘mon law as modified by section 28, article
25 of the bill of rights, and it would read
thus: 'No person shall, for a felony, be
proceeded agalnst criminally obtherwise than
by an indictment, that 1s, otherwise than by
en accusation at the sult of the State, by
the oath of nine men (at least, and not more
than twelve), in the same county wherein the
‘offense was commltted, returned to inquirs
of all offenses, ln general, in the county
determinableé by the court In which they are
returned, and finding a bill brought before
them to be true,.!

"If this is the true reading of seotion 12,
supra, (and weé cannot perceive how it is suge
ceptible of any other,) it guarantees to every
person the right to be exempt from criminal
prosecution for a felony except upon an sccue
sation or indictment preferrsd by a grand
Jury of the county where the offense was come
mitted, % % #," ,

The question of wherse the venue lies in the case noted
here arises, as it 1s disclosed in your request, from the
removal of mortgaged property from Audrain County to Randolph
County, both In this State, and thence from Randolph County,
it ls said, to some unknown place in the State of Texas by
the mortgagor of such property which, in the request, is maid
to be an automoblle. :

The statute makes the removal or concealment of mortgeged
property with intent to hinder, deley or defraud the mortgages,
trustee or benefleiary, his heirs or assigns the gravemen of the
offense denounced by this section., The St. Louis Court of Appesals



Honorsable Jahéph M‘.Bcnez_y

80 hald in Btate vse Kliak, 282 SJWa 161. whe‘caurt,;so,hqld-
ing, tnere saidz' " _ | ; R

v "Phe instructiena given on- behalf of tha state
i dirveet a verdiet of guilbty without requiring
g 2 the jury te find that defendant removed the
O mortpeged property with intent to hinder, da-
lay, or defraud the mortgagees, This specifiec
- intent 4s an ‘essentisl element of the offense
_eharged in-the information end denounced by
. the statute, and 1t wes eprror to direct a -
verdict without requiring a finding by the
Jw Of Buch. mtantv % *Q

The statute does not make the physiaal act alone of re-
moving mortgaged property from one county to another, or from
a eounty in this S8tate to dnother State, en offense, The

ringfield Court of Appeals ii United Iron Works Co., vSe
Sleepy Hollow Mining and Development Co., et al., 198 S.W,.
hhS, n effect, so held, aaying, l.o., hﬂz

"The propoerty martgaged, being personal
property, could be moved at will by the
mortgagor, such removal at most subject- -

ing him to having the mortgage foreclosed,

so that, the lien of the mortgage having

once attachad, ‘the subsequent removal of

the property to another locallty and county
would In no wisge destroy the mortgage llen

or subordinate it to a subseguent lien, % # #,"

The removal of such property from one place to another
in order to constitute a eriminal offénse must be with the ine
tent to hinder, delay or ‘defraud as provided by the statute.
That 18, the intent to defrsud some ‘person named -Iln the statute
or ‘In the chattel mortgage contract, The intent to hinder, de-
lay’or defraud the mnortgages may be provén in satisfaction of
the requirement of the statute by direct testimony or 1t may bo
inferred from all the facts connectsed with the act of ‘removing
such property, as shown by the evidence in the case, but such
intent in the removel or concealment of the mortgaged property
with the intent to hinder, delay or defraud the mortgeges must
be proved in the trilal before the jury. An instruction to that



Honorable Joseph M. Bone:

effect was epproved by our Supreme Court in Btate vs. Griffin,
228 8.,W, 800, That instruction appears at page 804, It reads
as follows: : : , : ‘

"17he intent with which an act is done may
be proved by direct and positive testimony,
or the intent may be inferred from all the
facts and clrocumsbances surrounding and ate-
tending the act as shown by the evidence in
the case, and the Intent in thils case must
be détﬁrmined from the svidence given in this
cage,t ‘

The court in any case will declare the law of the case,
and will do so in this situation, if 1%t reaches the courts,
but the Jury must pass upon all the issues of fact in the prose-
cution of an individual charged with a criminel offense. 1l C.J.
66, states pertinent text on this prineiple at page 646. That
text reads as follows: ‘ .

"It 1s for the jury to pass on all issues
of fraudulent intent accompanying the sale
or removal of the mortgeged goods, and such
intent is an inferential fact to be drawn
by the Jjury, end must be gathered from all
of the attendant facts and clrcumstances,
Thus, 1t has been held that a proof of the
sale or removal of the mortgaged property
with a knowledge of the lien will authorize
a jury to infer a frauvdulent intent, unless
there are attending circumstaness to repel
the inference, Where a statute makes it an
offense for one to do certain acts with an
intent to 'hinder, delay or defraud the mor=
tgagee,! 1s is for the jury to determine
whethér or not the act complained of will
produce the result specified in the statute."

CONCGLUSION

Considering the premlses, 1t is the opinion of this office
that the venue in the prosecutlon of the mortgagor in this case
for violation of the terms of Section 561,570, RSMo 1949, for
removing and conceallng, if the facts disclose he has committed
these acts, mortgaged property of the value of $50.00 or more,

S



Honorable Joseph M, Fone!

belongs in the county in Miasouril from which the mortgaged
property was removed with the intent to hinder, delay or
defraud the mortgagee.

The foregoing opinlon, which I hereby approve, was
prepared by my Asslstant, Mr, George W. Crowley.

Yours very truly,

JOHN M, DALTON
Attorney General

GWOtirk




