COUNTY CQURT: County Court may not incorporate a city, town or
MUNICIPALITIES: wvillage, where proceedings have been instituted by
‘ a City Council, to extend the city linits to encompass
the same area; a constitutional charter city is not
a city of the second class.

Fune 2, 1955

Honorable Cowgill Blair, Jdr.
Prosecuting Atborney

Jasper Gounbty . - ..
Joplin, Missouri -

Dear 8ir:

Refareﬁééfis.mada hclyour,requeaﬁ for an official opinion
of this office, which request reads as follows:

"O0n May 7, 1955, the Counecil of the City of
Joplin pessed an ordinance between 11:00 and
11230 m.m. calling e @peciael election for
August 9, 1955, for the voters to vote on
an emendment t¢ the Charter extending the
boundaries of the City of Joplin; and the
ordinence listed territory north, esst and
weast of the Gity of Joplin, About one~halfl
hour later residents of territory north aend
east of Joplin filed a petition to incorpor.
ste with the Gounty Court at Carthege, ask~
ing for incorporation of territory adjacent
to the City of Joplin and covering an area
about three miles long by two miles wide, and
asking that the Gounty Court set a date for
hearing; whioch has not yet been set by the
Gourt, This territory is adjacent to and
conbiguous with the east city limits of the
City of Joplin. The petition included more
terpitory north and east of the City of
Joplin than is covered by the ordinance and
there was territory covered by the eity
ordinance. The petltion to lncorporate
covered territory equivalent to about half
the size of the City of Joplin and about
2,000 people allegedly reside in the area
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covered by the petition. There are no in-
~oorporated villages or towns in the territory
covered by either the petition or the ordi-.
nance. No other ordinance ralativé. o the
subject territory has been patdsed by the City
Counell end no other petitions or suits have
been filed except those herein mentloned,

"The City has had under eonsideration the annexa-
- tion of territory adlacent to Joplin and east ‘
-thereof for some time and newspapers have carried
articles over a perlod of months about proceeédings

.before either the Counclil or the ¢ity Planning
~ Commission. Petitions were. being passed for an

incorporation prior to the passage of the ordinance
- and there was publiclty about the passage of such

g petition, The counsel for the incorporation

petltioners clalms that the CLlty acted at the

last minute to defeat incorporation, that the

ordinance is of doubtful legallity because of

descriptions and other points, that the ordinance
was 'fraudulently passed' to frustrate the will

of the people involved, and that the City is not
& proper pabty to the incorporation prodsedings

end has no right to be heard in such proceedings.

"As above explainé&, the pétitien covers not only
territory referred t6 in the ordinance, but also
additional territory.

"Section 1.0L on Powsrs of the Uity under the Home
Rule Charter passed Februsry 9, 1954, glves the
City all the powers of local goverrment and home
rule and all powers possible for any city to have .
under constitution and laws of the State of Missouri
and all powers which the legislature would be com=~
petent to grant. Under Sectlon 2.15, sub-paragraph
22, the City has power to extend limits by ordinance
subject to the approval of the majority of the
vobers voting at any special electlion,

"The County Court is desirous of knowing, before
proceeding with any hearing on this matter:

"1, Whether or not Section 72,130, R. S. Missouri,
1949, prohibiting organization of cities, towns or

e R
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- villagea adjacent or within two miles of the
- limits of any first or second class city, ap-

* . plies to the Olty of Joplin, a second class
city until the adoption of a Home Rule Charter
by election of February 9, 195k, on'which date

v the City adopted a conatitutional ¢harter. Is

- Joplin still & second class ¢ity under Chepter

72 .0r-is it entitled to the preﬁeetian given by
‘»‘,the abﬁve aeeti@n? R

‘*'»“3., Does the 'prior jurisdintian' rule of the

“»Supreme CGourt in the cases of State Ve Smith

o S.W. 24 271, and State v« Norb a8 City,

20 S.W. 24 762 that the County Court does nob

have jurise ction or authority %o incorporate a
town or city so0 long as the annexation proceedinga
“of the Oity Council covering the seme territory
Wwere pending, apply here so as to oust the County
Court of jurisﬂisbion*ﬁo proceed to hearing and
determination of thé question of 1neorparatian on
the petition of the residents of ﬁuqueane?

~ 'We understand the facts as stated ho be as fellewsz On May 7,
1955, between the hours of 11:00 and 11:30 A. M., the Oity. Geuneil
of Joplin, a constitutional charter city, passed an ordinance calling
s special eleetion for the purpose of smending the charter to ammex
to certain territory adjacent to the city. At a time subsequent to
the passing of sald ordinance, residents in an area adjacent to the
City of Joplin filed a petition to incorporate with the County Gourt.
The petition to incorporate included territory not covered by the
ordinance, and the ordinance included territory not included in the
petition filed with the County Court. However, a portion of the
area was common both to the petition and to the ordinanhce., Other
facts atated will be referred to hersin as deemed necessary.

The questions which you have proposed will be treated in inverse
order. You inquire whether the "“prior jurisdietion“ rule, as stated
by the Supreme Court of Missouri in the case of State v. Smith, re-
ported in 53 SW2d 271, and in the case of Btate v, North Kansas City,
reported in 228 sW2d 762, applieés to the facts stated so as to oust
the County Court of jurisdictlion to act upon the petition for incor-
poration filed with said body.:

The "prior- jurisdiction” rule is simply and concisely stated in
43 Co Je, po 83, Section 23:

3-
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"Also, whers under different statutes, vestiing
Jurisdietion in different persons or authori-
ties, the same Verritory is subjeect either to
formation into a new municipality or to annexa=
tion to an axiaﬁing mnnieipaliby, the juriadictian
first invaked beaames exalusive.

~ This rula has baen aﬁapted anﬂ applied by ths Suprems Court of
Misgourl as the law of this state in the cases above noted. Let us
first eenaider briefly the ease of State v. Smith, 53 sW2d 271, since
it bears a marked similarity to the instant facts. In that case, an
ordinance was duly pregented to the @iby Counéil of Loulsisna, propos-
ing to extend the c¢ity limits, on May 3, 1929. The ordinance was
tabled for 30 days to permit properky owners of the area- involved to
protest the passing of the ordinance, On May 13, 1929, the residents
of the area presented & petition to the County Court asking for the
incorporation of the territery as a village, and the County Court, on
the seme day, entered i1ts order of incorporation., The ordinance for
the extension of the city limits was not finelly passed until May 1L,
1929, The Supreme Court, after reviawing several cases from other
Jurisdietions, stated: .

"Phe question arises whieh of the prnceedinga
instituted in this case takes precedence of the
other, It 1s a wellwestablished principle of law
that, when severel separabe puthorities have
concurrent jurisdiction of the same subject-
matter, the one in which proceedings were flrst
commenced has exclusive jurisdiebion to the end
of the controversy.# # #

i & ] 13 $# L5 ¥

"4 % %In the case now before us an ordinance, '
exbending the c¢ity limits of the city of Louisiana,
was presented to the city council by the ordinance
committee on May 3; 1929¢ The inkabltants of the
territory, proposed to be teken in under the ordi~-
nance, through their attorney; presented a petition
of protest and asked thirty days further time in
which to be heasrd.: The city council granted the
request. The ordinance was read gnd ordered pub-
lished: Final sction was postponed for thirty days.
The inhabitants of the territory, through thelr
ettorneys, heving lulled the city authorities into
inaction, proceeded to obtain their purpose and to
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‘def'eat the action of the city council b

Instituting grbeeééings‘bbfeﬁe the county

" pourt and obtalning an ordsr ‘of incorpora-

" tion the semé day the petition was filed

- with the county court, B8Buch a ecurse of
procedure should not receive the sanction
of & court of justice, As illustrated by bthe

. tases clted above, 1t is evident that the
county court of Plke county did not have juris- .
~dietlion or authorlty to incorporate the town

~of Elmwood 8o long as the annexation proceede

ings of the ¢ity councll covering the same
territory were pending. The order of the
county court incorporating the territory as

& village was vold." . .

The import of the cages reviewed by the court is to the effect
that the legislature 4did not intend to give one governmental body
the power %o annex or Incorporate d given area and, at the seame time,
authorize enother govermmental body to def'sat such right by a sub-
sequent proceeding; that it would be an anomalous situation if co-
ordinate bodles exercising governmental power could operate upon the
same subjecte-matter at one and the same time and thus enter upon a
race to accomplish the objects of the proceedings.

The doctrine of prior jJjurisdiction, as above noted and as ap-
plied in the Smith case, was reaffirmed by the Supreme Court in the
case of State v. North Kensas City, 228 sWad 762. Iin the latter case,
the oity of Kansas City, Missourl (a constitubtlonal charter city), and
the city of North Kansas Clty (a city of the fourth class) were atbtempt-
ing %o annex identical territory. An ordinance was introduced in the
city of Kangas City Council on August 19, 1946, ahd an ordinance was
introduced in the Board of Aldermen of North Kansas City on August 20,
1946, 1In the course of its opinion, the court said:

"Under the insbant circumstences, the well
“establisghed doctrine of 'prior jurisdictiont
mst be applied. We so held (and applied 1%).
in State ex inf. Goadmen ex rel, Crewdson v,
Smith, 331 Mo. 211, 53 S.W.2d 271, 272. In
that case theére wes introduced in the Council
of the City of Louisiensa, on May 3, 1929, =
proposed ordinance to extend its limits to
1nclude s certain area contiguoug to that
city. On May 13, 1929, the inhabitants of
that area presented a proper petition, and on
that day the county court made an order incor=
porating Loulsiana's proposed annexation ares
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‘g8 the village of Elmwoods The proposed ordie

- nancé of Loulsiane was not passed until May 1k,

1929. Upen the appeal of a quo warranbo pro=-
eeeding filed by Louislana to test the validity

- of Elmwood's incorporation, we held that 'when

several separate authorities have concurrent
Jurisdiction of the same subject-matter, the
one in which proceedings were first commenced
has exclusive Jurisdiction to the end of the: . -

- controversy.' We there sustalned the right of =
- Louisiana to carry its first institubed annexe- = -
©tion procesdings through to a esonelusion, The

Aimpact of that princliple cannot bse escaped horve.
A situation identicel with the instant one was -
before the Texsz Supreme Court in City of Houston
' v. State, supra. In that case the City of Houston
and the Clty of West University Place each sought
to annex the identical territory which was contige
uous to each of those citles. The doctrine of
Tprior jurisdletion' was there recognized. Under
the ciroumstencer which obbain in thls case the
doctrine is universslly recognized and appliled.
S8ee also, Popenfus v, City of Milwaukee, 208

v. Clark, 21 N.D. 517, 131 N.W. 715; Peopls

ex rel., City of Pasadena v. City of Monterey
Park, L0 Cel.hApp. 715, 181 P, B25; McQuillin
Municipal Corporations, 2nd Bd. Vol., 1, p. 4763 -
L3 C.J. Municipal Corporations; p. 83; 62 0T84,
Municipal Corporations, Sec. 9.

"Inasmuch as relator!s charter amendment extends
- ing its city limite northward into Clay County,
Missouri, was legelly pessged by lts Clty Ceuncil
and approved by lts mayor; and inasmuch as sald
charter amendment was thereafter legally adopted
and approved by relatorts eélectors; all ag re=
quired by the Constitutlon; and inassmuch as it
is conceceded that the proceedings to so amend its
charter as to extend reletor's city limlts northe
ward into Clay Ceounty were instituted and begun
prior to the time regpondent Inatituted i1ts pro=
ceedings %o extend its limits and thereby annex:
a portion of the area relator proposed to annex,
we cannot escape the ruling that (1) relator; by
the institution of its prior proceedings on August
19, 1946 thereby acquired prior jurisdiction of



Honorable Gowgi&iﬂﬁlair,‘ﬁnl

. the subjJect matter, and (2) relator thereby

" acquired the right to continue 1ts proceedings

' to a conclusion, unimpaired by any effort what-

=+ ewer upon the part of respondenb to annex any
of the same araa'~

In view of the faregaing autherities we must and do hold, agsum-
ing. of course no irregularities in the proceeding before the City
Council, that when the ordinarnce providing for the submission t¢ the
electors of the City of Joplin of a proposal to smend the charter to
extend 1ts narporate l4mits wes duly preaented to the Council and -
passed prier to the filing of a petition with the County CGourt for
the incorporation of common ares, the city obtained Jurisdiction of
the proecéeding and acquired the right to continue its proceeding to
conclusion and to the exclugion of the County Court. .

In;other words, we are of the opinion that the COQnty Court does
not have asuthority te act upon the petition for incorporation pending
termination of the proceedings by the ¢lity. ‘

You further inquire whether the city of Jcplin, having adOpﬁed
e charter form of govermment at its election held February 9, 195,
is also 8 city of the second class and thereby subject to the pro-
vigions of Seétion 72,130 RSMo 1949, relating to cltles of the second
class. Section 72.130 prohibits the organization of & city, town or
villege sdjacent to or within two miles of the city limits of any
city of the first or second class unless such elty, town or village
1s in a different county., BSuch section more fully provides as follows:

"Wo c¢ity, town or village shell be organized

- within this state under and by virtue of any
law thereof, adjacent to or within two miles

" of the limits of any city of the first or
second cless, unless such cily, town or vile’
lage be in a different county from such city."

It is our opinion that the above section would not prohibit the
orgenization of a city, town or village adjacent or within two miles
of the city limits of the eity of Joplin since the city of Joplin is
a constitutional charter citv. It is to be noted that the prohibltion
contained in said sectlon applies only where a city of the first or
second class is involved. In view of the fact that Joplin is & consti~
tutional cherter city, it could not; we believe, be a city of the second
class and, therefore, is not subject to the restrictions or entitled
to the benefits of laws releting to cities of the second class. In
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this regard see the cage of E&ting v. Hickman, 172 Mo, 237. wherein
the court aaiﬁ, lecs 255, 2561 S

g3 9 'if.,ﬁf“% # #It thus geems that although a city
o . 7" organized under a special charter may have
76 /4 ©7- ' 'the requisite number of inhabitants %o be-
L aq9s 0 come & clty of the third class, 1% does not
: - ipso facto become such, but that 1n order to
621 1,n% - do 8o it must proceed in sccordance with sece -
-72,4>li  €;tion 5257, Revisad Sﬁatutes of 1899, # %
,aa & o :
oy A_*“By the Constitutian the’ Legislature Was rew

- quired to provide for four classes of clties,
~and to give %o each cibty of a given class, the
ssme -powers, and to subject each clams to the
same restrictions, but cities of the third
class having specinl charters are not included

~ in this classification unless they elect to
"~ becomé so, as before indicated. It is therew
 fore ) lain thet cilties which retaln their
- ‘speeinl charbers do not belong to either of
he classes provided for by the Gonstitution,
- Bithough they may have the requislte NUMDED
"EF’inhaaitaan to become such, unless thevy
First elect £o do so.“”?ﬁnderscering ours. )

See alse State vs Gity of 3%. Louis, 2 SWZd TL3.

CONGLUSION

Therefore, it is the opinion of this office that:

A County Court does not have the authority to incorporate a
given area as a city, town or village where an ordinance has “been
introduced into the Council of a constitutional charter city pro~
viding for the submission to the electors of such clty of a proposal
to emend the charter to extend its corporate limits, including the
same aresa.

It is the further opinion of this office that a constitubional
charter city i= not, insofar as laws relating thereto are concerned,
a city of the second class, although such city mey have the requisite
nunber of inhabitants to become such,
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The forégoing opinion, which I hereby approve, was prepared by
my Aesistant, Me, Donal D. Guffey. o

Yours very truly,

John M. Dalton
. Attorney General

DDG 1am




