COUNTIES: A county court must advertise for bilds on a

COUNTY COURT: contract to remove and relocate utllity poles
UTILITIES: ‘and lines from proposed right of ways of roads
UTILITY POLES: in the county, when the contract exceeds $500.00
: and the poles and lines are now on private
property.

September 29, 1955

Honorable Henry Bslkenbush
Prosesuting Attorney
Qsage County

Linn, Missouri

Dear S5ir:
Ebur requeat for an opinion reads as follows!

The County Court of Osage Ceunty has under-
takten to guarantee a right away for a State
supplementary road, and on the proposed right
of way there are a number of utility poles to
be moved the cost of which will be in excess
of §500.00. In view of sectlion 229.050 there
is some question whether the County Court is
reqguired bto advertise for bids for the removsl
and relocation of the poles er can the court
enter into an agreement with the utility that
ouns the poles for the cost of removing and
ralocating the poles, wires and ete, connscted
to and a necessary part of the construction of
the utility line.

"fhe writer 1s of the opinion that Section
229,080 makes 1t mandatory on the County
Court to obtain bids on this woerk, but has
been unable to find any deelsicns construlng
this Seection, hence thisg reguest for your
guidanee in the matterj Therefore I request

an opinion from your office on this question,"

You also atated in your telephone conversation with this
office on the 3let of August that the county was, by agree-
ment with the State Highway Commission, to pay for the removal
and relocaetion of such poles and lines, and for the cost of
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acquiring the right of way, and that the utility poles were on
private property.

The question presented is whethar, in contraeting to relocate
the poles and lines from the proposed right of way, the county
must advertise for bids for sald eontract, or can the county
without bids contraect with the utility company or other persons
for the removal or releocation of such poles?

As you state in your letter, it 13 your opinion that suech
contracts come within Section 229,050, KSMo 1949, and thus must
be advertised for bids and let by bid, Baid 3setion 229,050
reads as follows: .

"1, Whenever it shall be ordered by the county
court, township board or district commissioner,

as the case may be, that any road, bridge or
culvert in the county be constructed, recon-
structed or improved or repaired by contract,

and the engineer's esatimated cost thereol ex~
ceeds the sum of five hundred dollars, the county,
tounship or district authorities shall order the
county highway engineer, or other engineer in
their employ, or both such engineers acting to-
gether, if so deslired, to prepare and file with
the clerk of the court, townshlp board or dlstriet
commlssioners, as the case may be, all necessary
maps, plans, specifications and profiles, and an
estimate of the cost of the work. The court or
other proper authority may approve or reject the
maps, plans, specificatlons and profiles and oxrder
others prepared and filed.

"2. When the maps, plans, specificationsand pro=-
files have been approved, the county, township or
district authorities shall order the engineer to
gdvertise the letting of the contract proposed

to be let by advertilisement in some newspaper pub-
lished in the county wherein the contract is to be
executed, which sald advertisement shall be pub-
lished once a wesk for three consecutive weeks,
the last insertlion to be within ten days of the
day of letting.:

"3, All bids shall be in writing, accompanied by
instructions to bidders whieh shall be furnished
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by the englneer upon application. All bids
on road work shall state the unit prices upon
which the same are based, All bids shall be
sealed and fliled with the clerk of the county
court, township board or special road distriet
commissioners, and, on the day and at the hour
- nemed in the advertisement, shall be publiely
opensad and read in the presence of the ocourt,
townghlp board or specisl road distriet ocom-
missloners; and the englneer, and shall then
be recorded in detall in some suitable book,
All bids shall be accompanied by a certified
check equal to bten per cent of the engineer's
eatimate of eost, payable to the county treasurer,
to the use of the county, townghip or road dig-
trict, as the case may be, or a bidder's bond
exsouted by some surety company authorized to
do business in this state or other good and
sufficlent surety in a like sum shall be given,
as a guarantee on the part of the bidder that
1f his bid be accepted he will, within ten days
after receipt of notice of such acceptance,
enter into contract and bond to do the work
advertised, and in case of default forfeit and
pay sum of ten per cent of the engineer's esti-
mate of c¢os%t, ,

"+ The contract shall be awarded to the lowest
reaponsible bidder, The court may in its dis-
cretlon rejeet any or all bids, Any bid in ex-
cess of the engineer's estimate of the cost of
the work te be done shall be rejected. When it
shall be decided by order of regord to sccept
any bid, the county, township or district
authorities shall order a contrmet to be entered
into by and between the bidder and the ecounty,
township or speclal road district, as the case
may be, The contract shall have attached te

and made a part thereof the proposal sheet,
ingtruetions to bidders, the bld, maps, plems,
speclfications and profiles.

"S. Whensever the contract 1s executed and approved
by order of record and endorsement thereon, it shall
be Iiled and preserved as a psrmanent record, It
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ghall be incorporated in the contract that

the county, townshlip or special road distriet
shall reserve the right to make any additions
to, omissions from, changes in or substitutions
for the work or materials called for by the
drawings and specifications,/without notice

to the sureby on the bond given to secure the
faithful performence of the terms of the con~
tract, The bidder must agree that before the
county or political subdivision shall be liable
for any additlonal work or material, the county
or pollitical subdivision must firset order the
same, and the cost thereof must be agreed upon
in writing and entered of record befors such
additional work shall apply ln case of omisasions,
deductions or changes, and the unit prices shall
be the basis of the valuses of such changes,

"6; In case of disagreement upon the cost or
price of any additlon, omission or change order-
ed or so desired, then 1t 1s expressly agréesd

that the decision of the state highway engineer
shall be received and asccepted as fixing definitely
end finally the cost of such echange, and when so
fixed, the court, township board cost or price of
any additiony omissicn shall enter of record such
change., It shall also be provided in the contract
that the contracbor will furnish and promptly pay
for all labor employed whd materials uged in the
performance of such contract.'

If such a contract as contemplated in your letter comes
within the above cited section, then it must be let by bid. Bufb
the question remains, does such cuntraect come within that section?
The contracts stated within the above sectlon, which must he let
by bid, are those having to do with the construction, reconstruc~
tion, improvement or repair of any road, bridge, or culvert in
the county. The only pessible part of that section that this
contract can come under 1s that it be an improvement er repalr
of a road, .

In Cohn v. City of Missoula," 14l P, 1087, the Supreme Court

of Montana held that the opening and widening of a street and the
acquisition of property therefor, was an lmprovement of a street,
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In Pratt v. City of Seattle, 189 P, 565, the Supreme Court
of Washington held that the word "improvement" as used in a city
ordinance changing a street grade meant the acquisition of property
rights ag would enable tie olty to later improve the road,

In MeCormick v, Allegheny County, 106 Atl. 203, the Supreme
Court of Pennsylvania held that the laying of a sidewalk along
& road by the county was an improvement of the county road,

Thus, 1t would gseem from the cases clted above that the ac~-
quisition of a right of way or the construcition of a4 sidewalk
would be an improvement to the read and following this reasoning
it would seem that the removal and relocatlion of poles and lines
of a utility company from a right of way made necessary in order
to widen the road would be sn "improvement" of the road and thus,
any contract for such removal or relocation of the utllity peles
and lines would come within Section 229,050, RSMo 1949, and such
contract would have to be advertlsed for bids and let by bid,

CONCLUSTON

It is the opinion of this office that a county court must
advertlse for bids and let by bid a centract to remove and re-
logate utility poles and lines from proposed righbts of way of
roads in the county when the contract exceeds five hundred dollars
and the poles and lines are now on private property.

The foregoing oplnion, whieh I hereby approve, was prepared
by my assigtant, Harold L, Volkmer,

Yours very truly,

John M, Dalton
Attorney General
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