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vear Sirs

Prosecuting attorney may dismiss an
affidavit filed by him charging a
person with the commission of a crime
in another state, and that said person
has fled therefrom. Fines assessed

in magistrate court are judgments
which may be collected, unless barred
by Section 516.350, RSMo 1949.

April 19, 195l

i

By ‘latter ﬁate& January 26th, 19;&, Fou reqa@sted an
official opinian, as follows:?

Y have two problems ragarding procedure

in the Magistrate Oourt which I would

1ike to get straightened out and which

1 hame been unable to éo on my own research,

"At the req&esb cf tne State of WiscOhsin,
back in Maréh of 1953, we filed an affidavit
against one Roi&a Giboney for removing mort-
gaged property from the State of Wisconsin
and held him under arrest for extradition.
He was taken: into custody and eventually
reburned to Wiscomslu, but as I understand
1t, he returned voluntarily and not under
the extraditlon requisition,

“The case is still pending in our Magistrate
Court and since it 1s of no furthoer use, I
would like to get 1t off of the record. Is
dismissal the proper procedure to dlsposs

of this matter or since he was taken intbo
custody under the charge flled, should the
rocord show that the case haa been dlsposed
of? Unless we can properly dispose of 1%,
it would seem that 1t would lay here until
the end of time.
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"We also have a great many cases in our
files in whieh {ines have been assessed,
generally upon a plea of gullty by the
defendant, These fines, however, have

not been paid, generally because the court.
has given the defendant time in whieh to
make payment, There are cases in the files
at this time showing unpald balances that
are at lemst two and some of them three and
four years old, As I interpret the statutes,
any unpaid fine cannot be collected if it is
not collected within one year of the date

of sssessment, What record should be made
on these cases In order to eclose them?

8 4 %

We presume that the affidavit filed in March of 1953
was under asuthority of Section 548,060, which at that time
read as follows!

"Whenever any person within this state
shall be charged, on the cath or affirma-
tion of any credible witness, befors any
Judge or magistrate of a court of record,
except judge of the probate court, with
the commission of any crime in any other
state or territory of the United States,
and that he fled from justide, it shall
be lawful for the judge or magistrate to
issuve his warrant for the apprehension of
the party charged.”

This section was amended by the 6 7th General Assembly
subsequent to the time 1n question, but that amendment will
not be here discuased, We gather from your letter that you,
as prosecuting attorney, filed the affidavit. Prosecuting
attorneys in the state of Missouri are given wide discretion
in discontinuing or dismissing prosecutiens. The extent of
such dlascretion vested in prosecuting attorneys is discussed
at length in State ex rels Griffin v, Smith, 258 S.W, (24)
590, At l.e, 593, the Supreme Court by Conkling, C.J., made
this observation: :

"It 1s clearly the weight of authority
that 1f there is no statute respecting
the right to enter a nolle prosequl (and
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there is no such statute in Missouri)
that such right lies within the sole
discretion of the prosecuting attorney,
14 Am. Jur, Oriminal Law, Bec, 296,

. 967; a2 anwSQ Criminal Law, Sec,
ﬁS?, page 707, This eourt stated that
princliple in State on Inf. of MeKittriek
v. Graves, 346 Mo, 990, 1Lk S.,W. 24 91,
95, wherein we saidt ‘'Hence they (the
dismlssals made by a prosecuting attorney
of certain criminal cases) lay within his
diseretion under the power of nolle prosequi
which the law vests in the prosecuting offi-
cer in the absence of a steatute on the sub-
jeets 1l Ameriean Jurisprudence 967.' See
also Ex parte Claunch, 71 Me, 233,

"In State ex rel, Thrash v, Lamb, Judge,
supra, the question now before us was
squarely ruled in these words: 'A prose-
cuting attorney has discretionary power
to 1n§ﬁitute or discontinue prosecutions,
# % 4

Thus, we conelude thsat Xou, in your discretion, may dis-
migs the affidavit filed ageinst Rolla Giboney, mentioned
in your letter, » : .

We turn now to your second question as to the disposi-
tion of eriminal cases in the magistrate court in which
asgessed flines have not been paid,

A maglstrate may stay the execubion of a sentence, bub
may not commubte it {see enclosed opinion of this office
to Honorable Frank W, May, Prosecuting Attorney of St,
Francols County, dated HMarech 31, 1953%.

 Provision for collection of fines in magistrate courts
is made by Section 53,260, RSMo 1949, as follows:

"Whenever the defendant shall be tried

and found guilty, either by the magistrate
or a jury, or shall enter a plea of guilty,
and a flne shall be assessed, the magistrate
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shall enter judgment against the de- :
fendant for sueh fine, and i1f the punish-
ment shall be imprisonment in the county
Jail or shall be both a fine and imprison-
ment, . the maglstrate shall snter judgment
aggording to the finding of the court or
verdict of the jury, and lmmediately com=-
mit the defendant to the county Bil for
the time designated in the Judgment, and
the defendant shall be adjudged to pay the
costs, and may be committed to the county
jall until the judgment for both fine and
costs shall be paid, or until he shall be
discharged therefrom under the provisions
of section 543.270,"

The Springfield Court of Appeals in Hicks v, McCown,

144 Mo, App.

section

l.¢s 547, made this statement about this

"This section contemplates a judgment for
fine or costs and its meaning is wnmis-
takable,"

Section 516,350 is the statute of limitat lons on

Judgments:

"Every judgment, order or decree of any
court of record of the United States,

or of this or any other state, territory

or country, shall be presumed teo be paid
and satisfied after the expiration of ten
years from the date of the original rendi-
tion thereof, or if the same has been re-
vived upon perscnal service duly had upon
the defendant or defendants thereon, then
after ten years from and after such re-
vival, or in case a payment has bsen made
on such judgment, order or decree, and duly
entered upon the record thereof, after the
expiration of ten years from the last pay-
ment so made, and afber theexpiration of
ten years from the date of the original
rendition or revival upon personal service,
or from the date of the last payment, such
Judgment shall be conclusively presumed to
be paid, and no execution, order or process

Ly~
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shall issue thereon, nor shall any
sult be brought, had or malntained
thereon for any purpose whatever.,"

The above limitation is made appilecable to the state
by Section 516,360, RsMo 1949, Since the assessment of a
fine by a magistrate iz a judgment, and the magistrate court
ig a eourt of record, Sectlon 516,30 covers the present
situation,

CONCLU STON

It isy:dherefore, the opinion of this office, that a
prosecuting attorney may dismiss an 4f¥idavit filed by him
charging a person with the commission of a crime in another
state, and that sald person has fled therefrom., Fines assessed
in magistrate court are judgments which may be collected, unless
barred by Seectlon 516,350, RSMo 1949, -

The foregoing opinien, which I hereby approve, was pre-
pared by my assistant, Paul lcGhee,

Very truly yours,

JOHN M., DALTON
Attorney General

PMcG:vlw



