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OFFICERS: Duties of prosecuting attorney and those of trustee
of a county health center of the same county are
repugnant or inconsistent to each other. Said
offices are incompatible and one person may not
hold both at the same time. Duties of county super-
intendent of schools and those of trustee of a county
health center of same county are not repugnant or
inconsistent to each other. Sald offices are com-
patible and one person may hold both at gsame time.

June 28, 1954

FILED

Honorable J. Patrick Wheeler
Prosecuting Attorney

Lewisg County -
Monticello, Misgsouri '

Desr Sir:

This department is in receipt of your recent request for
a legal opinion, which reads in part as follows:

"May any County Officer elected at a general
or special election, or appointed officer of
the county serve in the capaclty as a member
of the Board of Trustees of the County Health
Council, such council having been formed under
the provisions of Chapter 205 R. S, Mo, 19539 "

The inquiry appeared to be very general and broad enough
to inquire whether any county officer could, during the term
for which he was elected or appointed, also serve as a trustee
of a county health center of his county. We asked you to make
your inquiry more gpecific by having 1t refer only to the county
officer in which you are interested.

Your reply was to the effect that you are interested in the
offices of prosscuting attorney and county superintendent of
schools. Said reply read in paxrt as follows:

" ean understand that the question is too
general for an opinion. I would like to have
the question answered concerning the Prosecut-
ing Attorney and the County School Supt.”
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We construe your inguiries to be: (1) Are the offlces of
proseoubing attorney and truetes of the county health center
compatible, so that one person may hold both at the same time
in the same county? (2) Are the offices of county superintendent
of schools and trustee of the county health center compatible, so
that one person may hold both at the seme time in the same county?

Before atbtempting to answer the inquiries, we muat Dirst
sorrestly answer the following preliminary gquestion: Is a trushee
of a county health center a publie officer, and 1f so, Ils he a
gounty offlcer? : _

. In the cags of State ex rel, Pickett v, Truman, 333 Mo. 1018,
a definition and some of the sttributes of a publie offlicer were
given, A% l,c. 1022, the court salds

"{2} In Mechem on Publle Officers, pagee 1 and
2y saction 1, 1t is sald: 14 public offlce is
the right, anthority and duty, ocreated and con-
farred by law, by which for a given perioed,
oither fixed by law or enduring at the pleagurs
of the oreating power, an individual is inveeted
with eome porticn of the eoversign functions of
the govermment, to be exgroised by him for the
benefit of the public, <+he individual so inw
vested ig e public officer.! Ws have approved
this definition in Stabe ex rel. v. Bue, 1358
Mo. 325, 331, 332, 36 8, W, 6363 State ex rel,
v, Hackmann, 25h 8. W. 53, 55, 300 Ho. 59; and
Hagting v. Jasper County, 282 8. W. 700, 701,
31l Wo. 14k, end it appears to be in harmony
with the great wsight of authority. (State
8x rel; Y Bond (‘{h{. U;au)x 118 Sa i, 2?6; 2?8;
2793 State ex rel. v. Board of Commissionere
{Ohio}, 115 N..E. 919, 920; Bunn et al. v,
People ex rel,, 45 I1l, 397, 409.) The Ohio
declasion states that 1t iz no longer an open
gueebion in that state that to constlitute a
public office "1t ls essential that cerialn
independsnd public duties a part of the soverw
elgnty of the State, should be appointed to
it by law.'! Illustrative of what 15 meant

by 'sovereignty of the State,'! in the same
opinion it is said: VIf speclfic statutory
and independent dutlies are Imposed ypon an
appointee In relation to the exercise of thse
police powers of the State, if the appointes
is invested with independent power in the
digposlition of public property or with power
to incur Cinsnclal obligations upon ths part
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of the county or State, 1f he is empowered to
act in those multitudinous cases involving
business or political dealings between indli~
viduals and the public, wherein the latter

must necessarily act through an offiolal agsncy,

" then such functions are a part of the sovareignty
of the State,!

In the case of Btate ex rel. v. Imal, 2h2 Mo, 293ﬁ and at
l.g. 300, the oourt defined the barm5 oaunty officars” as
follows:

"The . wmréa foounty officers! have two well
definsd meanings, In thelir most general
gsense, they apply to officers whose terri-
torial jurisdiction is ocoextensive with the
ccuntggfar whioh they are eleeted or appoint-
ed. & more preocise and restricted sense,
those words mean offiocers by whom the county
performs its weuwal pelitiaal functions, its
funetion of govermment.! (Shebo gan County
Ve P&I’k@!’, 76 5, He 93; 1 ﬁa 96 ¥

Seetion 205.050 RBMo l?kS states thﬁ purpose for which a counby
health center is established and reads a& follows:

"he gublio health center is established, maine
tained and operalted for the improvement of
‘health .of all inhabliants of sagid county or
counties,"

Section 205,031 R8Mo Cum. Supp. 1953 gives the gualifications,
appointment, and terme of trusteea of a county health center. It
ls noted that under the provislions of this section the county court
makes the originsl appointwent of trustees of the newly sstablished
health center, After the originsl appointments, successor trustees
are elected by the voters of the oounty in the manner provided by
Section 205.04) RSMo Cums Suppe~ 1953, except when vacancles oceur,
which the county court shall £ill in the manner provided by said
section. ' Section 205,031 reads as follawa.

"1. The dounty court shall appoint five
trustees chosen from the citizens at large
with reference to thelr fitness for such
office, all residents of the county, not
more than bhree of the trustees Lo be resgie
dents of the clty, town or village Iin which

i -
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the county health center is to be located,
. wno shall constitute a board of trustees for
sald county health center.

M2, The trustees shell hold thelr offices until
the next following general election, when five
nealth center trustees shall be elected who shall
hold their oflices, three for two years and two
for four ysars, The counly court shall by order
of record specily the terms of sald trustess.

"3, At each subsequent general election the
efriaes of the trustees whosge termas of office
are about to expire shall be filled by the elec~
tion of heslth center trustees who each shall
gserve for a term of four years.

"li, Any vacanecy in the board of trustees occcasion-
ed by removal, resignation or otherwise shsall bs
reported to the county court and be filled in

like manner as original eppolntments, the ape~
pointes to hold office wntil the next followw

ing general eleetlen, when such vacancy shall

be filled by election of a trustee Lo serve

during the remainder of the Herm of his pre-
docessor,

"5, Ho trustee shall have a persunal pecuniary
interest, either directly or indirectly, in the
purchase of any supplies for the health center,
unless the same are purchased by compstitive
bidding."

Section 205.0&1 reads in part as followss

"1, Each candidats for the office of heslth
center trustee shall flle with the countby
clerk an announcement of candidacy in writing
net later than thirty days before the general
electlon. The announocement shall indicate
whether the individual is g oandideie for a
full or an unexpired term of a nemed predeces-
sor. No filing fee shall be regulred to be
paid upon the {iling of any announcement, If
announcements of s sufficlent number of trustees
are not filed, the county court shall appoint
such trustee or trustees as may be necessary

N



Honorable J., Patrick whéel@r

te £111 all vacancies on the board which result
from the sxpiration of the term of any trustees
and any such appointes shall seérve undil the
next gensral electlon when a trustese shell be
elected to fill the remniudar of the unexpired
tanm._

"2, Tha county aaurt ahail prepare a separste
ballot contalning the nemes of all cendidates
who have announced for trustee which shall not
contain any designation of the political party
affiliation of any candidate for trustee, The
ballots shall designate the number of trustees
tc be elected and shall state whether any of

© the trustees iz to be slected for an unexpired
term, and shall be in form substantially as
follouwst % ol

The Lagisl&tur& amactaﬁ appii&able statutes creating the
position or offioce {if it is an office) mown aw trustes of the
county health center and also provided thet the health conter
gfegram for the people of the county is to be sarried on, or to

ave headquarﬁars at a fized locabion in the county known as the
health center, Ths affairs of the health center are to be ad~
ministered by trustees, snd from the statutes quoted above, it

1s resdily seen that the duties of such trustess are of a publie,
rather then of a private nature, and are countyewide in scope.
The trustees are agents of the county and have been invested
with the duty of exerecising & portion of the peliee power of
the state 1In regard tc publio health. It has long been the
rule in Missourl that the Stabe may, in the sxercise of its
poliece power, make regulatlons affecting public health for the
protecticn and benefit of its citizens, This principle was
held ¢ be the law in the case of Bader Reality & Inv, Co, v.
8t, Louls Housing Authority, 358 Mow Th7e At lec. ?Sh the

oourt said:

" % % % As we read the "Housing Authoritiss

Law! {Me. R.8.4. Bec. 7853 to 787%, inclusive),
its undarlying purpose is slum clearance,

public sefsety, public health; and the prevention
of erime and juvenile delinquency. Thoss matters
pregent a proper fleld for the exercise of the
‘statets police power, # * %"

'5 "
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Hons of the seotions of Chapter 205 RSHMo 1949 entitled
"Gounty Health and Welfare Programs" or thoss of Chapter 205
R8Mo Cum, Supp, 1953, bearing the same title, speciflcally
provide that health center trustees are public offlecers.
Howewsr, it is belisved that from the references mads in
these ssctlons to such trustess that 1t was the intention of
the Leglslabors that the Ltrustees should be public offloers,
Paragraph 1, Bection 205.042 supra, regulres the newly eleoted
or appointed trustes to qualify wilthin tet days by taking the
eath required of all civil officers, 8ald cath 1s presoribed
by Artielé VII, Seetion 11, Constitution of Missouri 1945, and
roads as follows? S

"Beflore taking office, all eivil and milltery
officers in this state shall take and subseribs
an oath or affirmation to support ths Consti-~
tution of the Unlted States and of this statbe,
and to demean themsslves faithfully in office,”

When paragraph 1, Section 205,042 supra, 1s read and congtrused
with other sectionsg of the seame Chaplter, we feel that they clearly
show the legialative intent to bs that the trustees should be

- publie offlsers, ohosen by the pesople, the same asz other-couniy
offfeérs. Consgsequently, we must condlude that cvounty heslth
center trushteds are publle offioere within the meaning of the’
definitions of publile officers glven above, 8ince they have
only been given atithority to perform their dutles within the
territorial limits of thelr respeohive counbles, they are
"county offlcers™ within the meaning of the definition of these
terms given in the case of Stabe ex rel., v. Imel supra,. '

Our mswer to the preliminary question is that & trustes of
a county health osnter is a public officer, '

In order to determine whether the offices of prosecuting
atbtomey and county health genter trustee are compatible or ine
oompatible, the statutory duties of the former office must be
considersd and compared with those of the latter office. How~
ever, before doing so, we call attention toc the fact that thers
are no sbatubory prohibitions in Mlssourl against one person
heoldlng boeth of these offices at the same time. Unlese the
duties of one are inconelsternt with those of the other, it
appears that one person may legelly hold both offices at the
same time, since there was no such prohitvition under the common
law, '

The common law doctrine of compatibllity and incompatibility
of different offices was discussed and compared in the leading
case of State ox rel. v. Bua, 135 Mo. 325, The ecurt had under
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consideratlion the offices of depuly sheriff of the City of St.
Louls and echool director, snd ruled these twe offlces to be
incompatible and that they could not be held by the same person
at the same time. We quote from l;c, 33 $

"y, . The remaining lnquiry\is whether the dutles
of the office of deputy sherliff and thase of
school dirsctor are go¢ inconslstent and Incom~
patible as to render it lmproper that respondent
should hold both ab the same time, AL common
Law the only limit to the number of offices

oné person might hold was thal they should be
compatible and conalstents The incompetibility
does not conasiat in a physical inabillity of one
person to discharge the duties of the two of~
fices, but there must be some inconsisetency

in the funetions of the twoj some confliet in
the dutles yequired of the offlicers, as vwhere
one has some superviselon of the other, is re-
guirsd to deal wlth, control, or assist hinm,

"It was sald by Judge Falgar in People ex rels
ve Greeus 58 Wi¥i loes clt. 304t 'Where one
office 1s not subordinate to the other, nor

the relatlons of the one to the other such

ag are inconsletent and repugnant, therg is

not that lncompatibility from which th&%l&w '
declares that the accepbtance of the one le-

the vacation of the otheri The foree of the
word, in its application te thig matter is,

that from the nature and relations to sach
other, of the two places, they ocught not to

be held by the eame person, from the contraristy
and sntagonism which would result in the ate
tempt by one person teo falthfully end Impartislily
discharge the dubies of one, toward the incume
bent of the otherd Thus, & man may not be land~
lord and tenant of the sdme premises. IHe may be
landlord of one Farm and tenant of enother,
though he may not at the seme hour be able to

do the duty of each relation, The of fices

must subordinalte, one the other, snd they

must, Eﬁ; 8g, have the right io Interfere,

one with the other, before they are incom-
patible at common lawst# & #

We have previously guoted those statutes setbing out the duties
of the trustees of a counbty health center and now we call attention
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to those refarring to the dubtiesa of ths proseceuting attorney.

We shall nobt attempt to give every section of the statutes re-
labing to every duty cf the prosecutor, but shall-eall attentlon
only to those which give the gsneral dutles of seld officer,
ﬁeutiana 56,060 and 56,070 R5Me ‘1949 prescribe the goneral dubles
of preaaauting sttorneys in ea¢h county of the stata¢ S8ection
56,060 reads as felloua. _

"?hﬁ_prosecuting~attbrnayg shall copimence and

- presecubs’ all elvil and driminal actlons In
thely respsctive countiesy in which the county
or state may be concerned, defend all sults
againgt the state or Gounty, and prosecutbe
forfeited recognizences and actions for the
recovery of debis, finas, penalties and for-
feltures acorulng to the state or countyi and
In all cages, civil and eriminel, in which
changes of venue may be granted, it shall be
his duby to follow and prosecute or defend,
as the case may bs, all said causss, for which,
in addition to the fees now allowed by law, he
shall receive hls astual expenses, When any
eriminal ¢ass shsll be taken to the courts of
appeals by appeal or wrlt of error, it shall
be thelr duty to represent the state in such
cage in sald courts, and make out and cause to
be printed, at ths expenss of the county, and
In cities of over three hundred thousand ine
habltaents, by the c¢ity, all necessary abstracis
of recorde and briefs, and if necessary appear
in said court in person, or shall smploy some
attorney at thelr own expsunse to repressnt the
atate In such courts, and for thsir eervicee
ehall receive such compensabion as may be
proper, nob to execesd twenty-~five dollars lor
each cage, and neceeogary traveling expenses,
to be audited and paid by the oounty court of
such county, and in such eities by the proper
authorities of the city." |

Seetion 56-0?0 reade as foll@wsz

"He shall prosecute or deferd, as the case nmay
require, all clvil sults in which the counby
is Interested, represent generally the counby
in all matbters of law, Investigate all c¢laims
against the county,. draw 2ll contracts relating
to the business of the counbty, and shall give
hie opinion, without fee, in matters of law In

ma L
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which the county is interested, and in writing
when demanded, to the county court, or eny judge
thereof, sxespt in counties in whioh there may
bs a county counselor, He shall also attend and
prassouts, on behalf of the state, all cuses
before thes maglstrate courbts, when the etate

is made a party theretoy provided, oounty ecourts
of any county ln thls state owning swamp or
overfloved lands may smploy special counsel or
attorneys to repressnt sald county or sountles
in prosecuting or defending any sult or sults
by or against sald county or ocunties for ths
regovery of pressrvation of any or sll of aaid
swamp or overflowed lands, and guieting the
title of the eald eounty or counties therets;
and to gay suoh mpeolal counsel or atitorneys
reagonabls oompensatlon for thelr servicee;

to be paid oub of any funds arising from the
sale of sald swamp or overflowsd lands, or oub
of the general revenus fun& of said county or
counties,”

Secbion 56,070 supra, requires ths proaeeuti&g attarnay to
reprasent the county in all c¢ivil suits or other matters of law,
in which the county is inberested; to invasbigate all claims
against the county, draw all contracte pslating to the businass
of the counity, and give his written opinion without fee on.
any mabtters of law in which the county is interested to ¢
county court when requested as to do by sald court, or one
of the judges of same.

The health genter is an inetlitution of the county, the ex-
panges of whiech are paid from a speclel fund raeised by a ocounty
health oeuter tax, and certainly the county is finanoially
interested in the health center and sll ite ectivites. Therefore,
in view of the provisions of Seotion 56,070 supre, and pertioularly
thosa referred to in the precsding paragreph, 1t is the duty of ths
prosecuting attorney to represent his counby in all matters in
which the health genter is involved,

An example of some of the stetubtory duties of the prosecuting
attorney and which he might be oalled wpon to perform In regard
to the health center are referred to in peragraph 9, Sgotion
205.042 BSMo Cum. Supp. 1953.

Saild sectlion authorizes the trustees of a county health osnter
to enter Into conbracts and agreements with federal, state, county,

-G
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gchool and munieipal governments, with private firmas or ine
dividuals for ths furthsrance of the healbth activities, except
as limited by another asebion of ths game chapter,

. Undoubtedly, such contracts would be a mattsr of ocunty
interset, and in all such matters 1t would be the prosecuting
attorney's dubties to draw, or at leaeb to superviss the drawing
of emme, and to pass ugun the legality of all such coniracts,
regardless of whethsr they wers writiten by him, and before sub-~
mission bo the board of btruetses for eigning.

Section 205,060 RSMo Cum. Supp. 1953 places a limitation

uponn the uee of the heslth center's facllitiee and it is the

rosecutorts duty to gee that the law is strictly enforced, s9o
%hat guch facilities ehall not bs used contrary bto the provielions
of the etatute and only those pereons are admitted to the Institue
tion for medical btreatment who are entitled to be admitted under
the provisions of sald ssction, Ssction 205.070 RSMo Cum. Supp.
1953 provides that the health center may aceept gifte of real or
personal propsrty from any of bthe donors meniioned, The titls

to all sald gifts shell veet in the county for ths benelld of
the health center. 7Ths donation of such gifts to the county
would be trensactions in which bthe county ig very much inbterw
seted, and In such instancdee, 1t is the proseouting attorneyts
duty to ses that such transactlions are properly handled so bthat
the title bto sald gifts will vest in his county.

8sction 205,090 R3Mo Cum. Supplement 1953 requires the

county health center trustees to file & yearly rsport of their
procsedings with the county court snd also a sworn statement of
thelir recelpte and sxpenditvures during the preceding calsndar year.
In the event the trustees misappropriated any of the health csnter
funds, 1t would be the duty of the prosescuting attornsy to instituts
eriminal proceedings against the gullty parties, as well as clvil
grocaadinga agaeingt them for the recovery of ths health centsr

unde, '

From the instances given abovs involving ths dubtise of the
proaecuting atborney and his relabtionship to the county health
conter, it is obvioue that the dutles of the prossating abtorney
are repugnant, or Inconsistent to those of the offlice of trustse
of the county health centers Thersfore, sald offlices arg incom-
patlible and one person e¢annobt lsgally hold both at the seme time
in the sames counby, and our answer to the Lirst inquiry of the
opinion request is in the negative.

The second inguiry of ths opinion reguest i whethsr or not
the of fice of county superintendent of schools and trustee» of
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the counby health ceanter are compatible so that one person may
hold both at the seme time in the eame county,

It will be noted that this lnquiry is the same as the firsi
one - exeept that tha foica ?afarred te is aifferant.

We have previcusly stated that iﬁ our opinion a brustes of a
county health oenter is & publle (county) officer, and since
the office of county superintendent of schools has been made a
county office by statube, the remainder of our discussion will
be in regard to Lthe oampatibiliﬁy or 1nc0mpatibility of the twe
offices in qaaatimn.

The general duﬂiea of a truﬂbaa of a county health aanﬁar
have been noted from the statutes quoted above and it now re-
meing for us to notlece the dutles of the county superintendent
of schools end bo compare them with thoee of the former office
in ordsr %o reach a conclusion as to the compatidillty or incom-
patibility of the two, Seobtion 167,0L0 RSMo 1949 wives the general
dubies of %the county superinbendent of schools and reads as followss

"Tha_county superintendent shall have general
supervision over all the sohools of his county,
excapt in clty, btown and villasge school diatricts
employing a superintendent who devobtes at least
one~half of hie time to the direct work of Buper-
vision, - He shall vieit each school under his
jurisdiction at leaet once each year, and as _
many other times as practiceble; he shall examine
the classification of puplils, bthe mebthods of
instruetion, the manner of digscipline, the order
maintalined, the resulds secured, and maeke suoch
suggestions to teachers and schoel bosrds as he
may deem advisable; he shall inspeéct The ventilaw
tion, note bthe conditlion of the bullding, furniw
ture, apparatus, grounds and sppuritenances therato
belonging, and report the same o the board in
writing, wibth such suggestions,as he may conslider
necessary to ths hsalth, comfort and progress of
the pupilis}; he shall examiné the feacher!s register
and the district clerk's record and see that they
are kepb according to law} he shell furnish, ane
nually, sbtabtements bo the distrleb clerks showing
the assessed valuation of their respective dise-
tricts; he shall receive, and, if properly madse,
approve estimates and enumergtlion lists and turn
same over to tho county clerky he shall assist

the district elerks, when necessary, in molking

~11-
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thelr reports, and see that all warrants have
- been duly issued by order of the beard,! elither
for services aoﬁually rendered or for naterial
‘motually furnished,"”

Upan-a comparison of the general duties of a health centsr
trugtee with those of county superintendent of aschools given in
the last quoted seotion, 1t is apparent that esch office and its
respective duties is in no way relpgted to the other, and that each
officer performs separate and dlatinet fumetions in an entirely
different field of endemvor, and that sither office is not sub-
ordinate to or in any wey dependent upon the other,

What hag previously been steted with reference to the common
law mle, in effect in Mismouri, which does not prohibit one per«
son from holding more than one of fice et the mame time, applies
fully %o the two offioes of ecounty superintendent of sohools and
county heslth oenter trustee, Sines the offlces or the duties
of esach are not Inoonsistent, and In the abséenve of auy statutory
provision agalinst one person holding both, it Is our thought that
said offlees are compatible, and that one person may hold both
in the same county at the same time. ZTherefore, our answer to
the gecond ingulry is In the affirmative.

It is the opinion of this depertment that the dutles of the
office of prosecuting attorney are repugnant or inconsistent to
those of trustee « a county health center of the s ame county.
Said offices are incompatible and one person mey not hold both
at the same time,

It is further the opinion of this department that the duties
of ths office of county superintendent of sehools are not re-
pugnant or Ilnconsistent to thome of trustee of a oounty health
center of the same county. Said offices are compatible and may
be held by one person at the same time,

The foregoing opinion, which I hereby approve, was prepared
by my assistant, Paul ¥. Chitwocd,

Very truly yours,

JOHEN M. DALTON
Attorney General

PNC:am,vlw



