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WAVIGABLE RIVERS-- Ownership 1) ‘'he Osage River in Mis&ourl
of sand and gravel in the beds 1is a navigable stream; 2) Miller
of such rivers. County 1s the owner of the de-
posits of sand and gravel in the
bed of the 0Osage River in said
county as parts of islands formed
in navigable waters of this State,
and holds the same for school
purposes; 3) The county may sell
such property for school purposes.

Qctober 22, 1954

Honorable LeRoy Snodgrass
Prosecuting Attorney
Miller County

Tuscunbia, Missouri

Dear My, Snodgrassl

This will be the opinion you reguested by letbter
from this office on the following aubjeatt

Sownership of Gravel in the Osage River in Miller
County, Missouri, end whether the COsage River is a
navigable stream." Your request for en opinion reeds
ap followsl

"T would 1like to have an opinion from your
offiee in regard to the aebove matter, since
it has beoome most importsnt from a pecuniary
standpoint,; in that 1f the gravel belonge to
the county, a considerable sum of money may
be securad for the sehool funds of the county.
{MRS ~ 1949 ~ Sec. 24j1.290 et seq)

"PACTS: During the past years, considerable
amount of gravel and sand have accumulated
in the river bed of the Osage.River. Some
of this gravel has.been deposited by way of
accrstion, some by forming what we call toe=
heads { iaiands -and -some- by the f£illing up
of the river bed.~ Bagnell Dam regulates the
flow of the waber in the river to a great
extent, and Union Elsstric hag s water easew
ment over the lend below the dam that extends
to aboub 18 foot level, Low water mark of
the river leaves practically a solid gravel
bar from Tuscumbia to the Homer L. Wright
eddy, a bar approximately 3% miles long and
averaging approximately 100 feet wide. Other
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are not quite as large. With the river stage
abt approximately 6 feet, practically all the
gravel and sand 1is under water.

"Tens of thousands of cubie yards of gravel
and sand are removed from the river bed,
practically all of which 1s of first grade,
It 1s being tseken from the river econstantly
for. rogd and eongtrudtion purposes. Easew
ments are given ascross town property and
private property whereby trucks haul the
gravel and send from the river, Practiecally
all the gravel is taken from sbove low water
mrk, scme is taken from below the low water
‘mark, The usual charge for the easements is
based upon the gravel or sand taken, 10¢ per
vard, The town of Tuscumbla and the private
land owners do not sell the gravel or sand,
just charge for the eassements. '

"QUESTIONSB: Is the Osage River a navigable
: stream? N
Is the gravel in the river,
whether bslow or gbove low water
mark, whether formed by acore~
- tion to land-owner's land or by

toe-heads (islands), owned by
Miller County? If owned by
Miller Counby, may the County
Court sell the gravel and send
per yard? By surveyed areas?

Your letter directs our attention to Section 241.290,
VeAM.Se 1949, on the question of whether Miller County,
Missouri, ls the owner of such sand and gravel and holds
the game as parts of 1slands formed in the navigable waters
of this State for school purposes under the terms of ssid
-gsection, '

: 8gld section, under the separate sub~title of "ISLANDS
- AND ABANDONED RIVER BEDS", reads as followst

"All lands belonging to the state, not otherw
wise appropriated under the laws thereof,:
which have been formed by the recession and
abandonment of thelr waters of the old beds
of lakes and rivers in this state, or by the
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formation of islands in the nevigable waters
of the state, dre hereby granted and tranaw
ferrad to the respective counties in which
such lands are located, to bBe held by sueh
. sounties for school purposes.' SRR

You have favored us; at our regquest, with additional
information indicabing that some of such islands in the
Osage River in Miiler County, Missouri, began to bs formed
thirty years and more ago, end at that time steamboats were
using sald river for commercisl navigaetion, whisch informew
 tion gonatitutes substantial end donvineing proof that at

that time ané%for,a‘lmn%éfima prior thereto the Osage River
was a navigable ptream in fact. - g

The test of’na#igéﬁiiity“uf a.stréaﬁ, gensrally, in
the United States, is stated in 45 C.J, 406, LOT and 408,
as followat : -

" "For- the Peason that the common-law test of
navigabllity, based upon the ebb and flow
of the tlde; 1s not adapted to a country
abounding in large fresh water rivers and
lakes, the rile in the great majority of
the states and Canada I8 that water 1s '
navigable §n law, although not tidal, where .
navigable in fact, and is navigable in faot

. where i1t is of sufflcient eapacity to be
capable of being used for useful purposes
of navigation, that is, for trade and travel
In the usual and ordinary modes, This is
also the doetrine of the e¢ivil lew under
whioh rivers are navigeble when they are
navigable in the common sense of the ternm
and although not rivers in which the tide
flows and reflows, # % %"

- The Missouri Supreme Court gave a definition of the
term "navigable" In State ex rel. ve. Taylor, et al.,
gudges of the County Court, 22l Mo. 383, l.c. 485, as rol-

owste

"The substance of the legel definition of
the latter word,. as given by Mr, Burrill,
la, by the common law, & river is consid-
ered navigable only so0 far as the tids
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ebbs and flows into it. That is also the
doetrine in several of the states, but not
of this S8tate, Here all streams which are
actually cepable of floating aend of permitting
the passage of ordinary boats upon the bosom
of thelr waters are considered navigable
rivers, # # #M

In the recent ease of Elder vs, Deleour, 269 S.W.
(2d) 17 (not yet permenently published), South Western
Advence Sheets, of date August 10, 195k, our Supreme
Court gave another sconstruction and definition of the
"navigability" of a stresm, l.c. 4485 (Advance Sheets)
as followst = . ‘ ,

%% % & The oapebility of use by the publie
for the purpose of transportation and coms=
merce affords the true eriterion of the
navigabllity of a river, rather than the
extent and manner of that use, If it be
ecapable in 1ts natural state of being

used for purposes of commerce, no matter

in what mode the commerce may be eonducted,
it is navigable in fact, and becomes in law
& public river or highway. Vessels of any
kind that can float upon the water, whether
. propelled by animal power, by the wind, or
by the sgency of stesm, are, or may become,
the mode by whlch a vast commerce can be
conducted, and it would be a mischievous
rule that would exclude either in deter=~
mining the navigability of a river, # % #.%

Under the facts recited and the information conveyed
to us it 1s indlcated that the Union Electric Company
has a water easement from the Federal Govermment over
the land below Bagnell Dam in Miller County, Missouri,
that éxtends to the prospective 18 foot level in said
river; that when the Osege River stage is at approximately
6 feet in depth, prectically all of the sand and gravel.
which constitute parts of islands in said river, is under
water; that the flow of water in said river 1s regulated
to & great extent by Hegnell Damj that before and st the
period when the islands in question began to form in the
Osage River, boats carried commerce on the river to
Wargaw and perhaps farther upstream of said river; that
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the Coast Guard has, presently, and exerclses jurisdicw
tion over the Lake of the Ozarks in Miller County as a
part of the Osage River} that the lock and dem system
of controlling the flow of water in sald river in Miller
County, Misscuri, has been abandoned and that the gates
are left open for the free flow of water through them

- ab all times} that while ¢ommercial navigation of the
Osage River is no longer tarried on, yet the sald river
18 used and navigabed by gmaller eraft for reecreation,
pleasure and fisghing purposes,; and that at times the

said river doee reach, and had reached, the stage of 18
feet, These facts, all snd singular, constitute subw
stantial and convineing evidence that the Osage River
was, at the time such i1slands in said river in Miller
County, Migsourl, began and continued to form therein
and had been, since this State was admitted to the Union,
continuously and consistently, applying the rule and test
of determining nevigability a&@pﬁed by our Supreme Court,
and sbtill is, a navigable stresm in fact, S

. At common law the title and dominfon of lands afe
fected by the tide were in the King for the benefit of
the Natlon, The American Colonies succeeded te the same
rights, as grantees under royal charters, in trust for
the communitles to be established. Upon the American
Revolution these rights charged with e 1like trust were
vested in the original States within thelr respeétive
borders, subject to the rights surrendered by the Con=
stitution of the United States, Upon the ascquisition
of the bterriteory by the Unlited States, the same title
and dominion passed to the United States, for the benefit
of the whole people, and in trust for the several States
to be ultimately created out of the territery. The new
States admitted Into the Union since the adoption of the
Constitution have the same righte as the original States
in tidewaters and lands under them, within their respec-
give*é??&sdietions. {8hively vs. Bowlby, 152 U.8. 1,
‘heGa D . '

The information seo submittsd to us, and our research,
establish as facts that all islands formed or existing
in the Osage River in Miller County, Missouri, and in all
other counties of this State formed in the navigable waters
of the State, at the admission of the State of Missouri to
2h6 ggian; became, under the common law, the property of
he 8tate. :
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The Btate of Missourl as the owner of lands under
the navigable waters of the State took no action, made
no grant, and, as owur research reveals, passed no en~
actment alienating the title of such lands until the
year 1895, S

- The General Assembly of this State, April 8; 1695,
passed an Act {Laws of Missouri, 1895, page 207), grante
ing cvertain leke and river bed lands to the counties in
whileh they were locabed; to be held by such counties for
school purposes. : - ‘

,7§eetien_l of said 1895 Act reads as follows3

411 lands belonging to this state, not
othsrwise appropriated under the laws
thereof, which have besen formed by the
recession and abandonment by thelr waters
of the old beds of lakes and rivers in
this state, are hareby granted and trans-
ferred to the respective tounties in which
such lands are located, te be held by such
counties for school purposes.”

- It will be noted that said Bection 1 of the 1895
Acty supray as it wes enasted, did not include islands
formed in the navigable waters of this State in the
lands of the State granted, and subject to grant, by
the 8tate to the countles in whieh such lands are located
for school purposes. Said Section 1 of the 1895 Act was
amended by the Act of 1899 (Laws of Misscuri, 1899, page
276) to include sueh iglands in such State lands. Section
1 of the 1899 Aet, so amending Section 1 of the 1895 Act,
and providing for the granting of such islands to such
counties along with other State lends for school purposes
is now Bectlon 2),1.290,4 supra, which we ave here discuss~

ng. .. | |

We have herein determined and hold it to be a faet
that the Osage River in Miller Couwtty is, and at all of
the times herein mentioned,was, a navigable stream as of
- the navigeble wsters of this State. We have herein
determined and hold it to be the further fact, also, that
the islands in the Osage River in said Miller County,
Missouri, including sand end gravel as component physical = =
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parts of sueh islands, were formed in said Osége River
as a navigable stream of this State,

These factors and conditions bring the question .
here considered inevitebly within the termes of sald
Sectlon 241,290, supra, as to whether such sand and -
gravel as are parts of islande which were formed in
 the navigable wabters of this 8tabte in Miller County,
Missouri, snd whether such sand and gravel are owned
by said Miller County, and t6 be held by sald county
for school purposes. In view of the Ffacts herein
exlsting gnd under the law herein cited and quoted
applicable thepreto, it appears indisputable that Miller
County, Missourl, is the owner of such sand and gravel
in the Osage River and that such sand and gravel are
parts of islands formed in said river as of the navigable
waters of this State, and we so holds Having answered
the prineipal questions submitted, to the effect that
said Miller Uounty, is the owmer of such sand and gravel
ag parts of islands which were formed in the navigable
watérs in the State, in thils case the Osage River in
sald Miller Uounty, we deem 1% unnecessary to refer
further to your question as to the method or procesd-
ings to be followed respecting the salé of such sand
and gravel, as the property of sald Miller Gounty, other
then to direct your attention to Section 49,270, RSMo
1949, which gives County Courts of the sounties of this
8tate authority to manage, control and g8ll property -
of their respective countles, elther resl or personsal,
belonging to thelr countiles,

CONCLUSION

 Considering the premises it 1s the opinibn of this
offices o ‘ o o

1) That the Osage River in Missouri is a navigabie
stream;

2) That the grevel and sand depogits in the bed
of the Ogage River in Miller County, Missouri, as parts
of islands formed in sald river, a navigable stresm, are
owned by said Miller County and are held by said county
for school purposes;
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3) That Section 19,270, HSMo 1949, authorizes
the several countiss of this State to sell county

property, either real or personal. S

The foregoing opinion, which I hereby epprove,’

was prepared by my Assistent, Mr, George W. Crowley.
* ' Very truly jours,

JOHEN M. DALTON
Attorney Genersal
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