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Change of venue fee'paid in to 
the county treasui>y under Section ·· · 
508.230, RSMo 1949. 

EQ 

J 
April 30, 1954 

lionorable D. w. She~. 
Prose.outing Attorney 
Lafayette Countr 
Leidngton, M1ssou1 

Jr. 

Dear S1rt 

We bt:lYo reeetved 7Qttr requeet tor an opinion of this 
office, which reque.st reads ae follows: 

•·14r. o •. H. Henn1ns, Ol&ztlt or the Gtrcui t 
Oout't; Lat•yette Ooun~y, Missouri has 
asked, · Qttd I ret'tl••t J::Ou opinion to the 
tollow1ng, to~iu 

What. 41QQfd:.ti()n should b. ~de of 
the $10.0<~ t:t.ltns application tee, 
paid to the clerk en a · change o t 

·venue o1v11 case? 

Should said fee be paid to the State, 
i.e., shc>uld the clerk ot said court, 
after the disposition of the change 
ot venue caee, .send the aforesaid 
QXf!Ount to the Office r;t Comptroller, 
1)$par.tnt•nt · ot Revenue, State ot 
Missouri, or should e.moln\t be paid 
to the Ootmty Tre$.&Ul'er in the same 
manner as other fees. of the court. 

u\>Je have 1n oU» possession your opinion 
dated December 5, 1946, directed to 
F'orr~st Smith, State Auditor, which sai(i 
in substance that s.ince &Jaid sum is a tee 
ot the .Oir~ui t Judge 1 t should be paid to 
the s·tate •rreasuey; however since said date, 
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to•witJ in 1949 Bouse Bill 2118 now known 
as section $08.2,30 ~t .t,~e Missouri Revised 

. s~a~u.t,ea .of .1949. wo~d· .·•••Ill to l"e(lutre. that 
·lilol'lef be patd.1n,t() tl1•.9ount1 Trea•urr as 
would· other t.ee·s . ot · the j11ey and court 
repopter. tor th~,l .•• c.~ion does 'not t--efer 
tQ this tee a.s the, .3u.48• t a tee .as did the 
statute pr:tor to t~s 8Jnettdment 1n 1949." 

section 5oS,aao, :It$M<>.t949,_ ·provides• 

"Whenever miy, C}\ange of ·venue 1s applied 
. r,o,_:1ll anr c1v!;l., c.U's&. fl:'om .tm.T ·otrcu1t .. 
co~t or: any ~ount)"1 _· ,ott city constituting 
a ootmty, to any e>~e.r county or such o1ty, 
in. an<>ther circu! t, tp., pattty or peJ:-son 
apply1ng for such a ·change ot venue shall, 
with his. application, deposit w1 th the 
clerk of the o.trc\d.t oou.%-t the sum. <>f ten 
dol1arsJ and there\ipon. ,if such change ot 
v.enue ·is awarded, the ·clerk of said court 
shall' t:t-ansmit sait!IU.·· of ten do:Uus, 
together with the: t;t.anser1pt and proceed• 
inga in the (U.tuae, ;tQ the clel"k ot the 
court to wl4C)h the . ~etiti)'Yal is orcleredJ 
a:n((l no trans<tr1pt . shall be transm1 tted or 
rece~ ve~ by· aily cle~k on such change of 
venue, as at'otesai~.t unless said sum. ot 
ten dollat-s . shall acc.otnptllly such tre.n­
acri.p1;; prov1d¢d• however, that whenever 
any . cause shall be t~sferred to another 
circuit by agreeme11t of parties, such sum 
shall be paid by both parties, before any 
change or venue is awarded, in equal shares 
and transmitifed as •toresaid." 

Section 508.2,30, RSMo 19491 p~ovidest 

"1. Said sum when receivE;td shall be paid 
into the county treasu.:ry in the same manner 
as other fee.s of the clerk of the court 
except that in any case in which a special 
judge presides, said ten dollar fee shall 
be paid to suoh_speoial j.udge after a trial 
had or upon the fit'lal disposition ot the 
cause in the court.-; 
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"2, All moneys received by the clerk of 
the.circu1t e,ourit ot the city ot St. Louis 
under · and by v1·rttte· ('it' the provis1ens . ot· · 

.. this and sectiQn $06~2a()1 shall b.e paid' by 
hltli :into the city· ·tr$.,.s~,. and used tor 
•:tm.e.•payaent ot the.';IJ·~--~es of the·ctrcuit 
411d;ses an.d court s:t•n,,~phers of said 'city. 

"l• · :tt no change ·~f;~~ue is granted; .the 
mon .. • .. 1' paid un. der. this and section $08.220 
shall be returned to ilib.e party or parties 

' . . " ' ~ay1ng the san1e. 

In view·c.r the.proViaion of Section !)o8.2JO,. above quoted; 
wl;i,loh ~equtr.ea that the fe$. pe paid into the· county treasury, · 
the question 1nv0lved ~s whether or not this provision is con• 
s;titutional. • If' it is~ 1t1 .$£ oours(ll, govern$ the disposition 
to be made ot:.:th$·' fee. '!'he conatituttonal provision involved 
1$ f'OU.nd ·in. Section .24, Article· V· ot·· ·the .. Missouri Constitution 
of 1945. f~t section d&all ld. ~.·~he salaries 'and compensation 
o~- 4u4ges,,~.and· ~on~ai.ns: the· ·t•1loliing provision: '*The tee ot 
all cou~~!fr·3udges · aud'.lliagistpat~$ shall be paid monthly into 
the 8 tate trea&ul'f or to the· ,C,Jo\m:ty paying their salaries. 11 

.' • •• ••• ' l• • • • • ' •• • • • ·:t:·:~~-:·:\t;.;-/:··<;_<:_~ ' . ' . 

. :In the ~pinion .of :this ··P.~~¢ •. dated D$<)ember 51 .1946, to 
wbich you .t'fJ!'&t' in your <>p1nt0l1: ~quest, 1 t was :concluded tl'lat 
the fee unde~ the statute as:ft:~b;en stood (Sec. 1074. R.S. Mo. 
19.39) was a fee ot the court and:that its disposition was gov• 
emed by thf>. constitutional provi:sion referred to from and 
after the e:rfeetive date of the 1945 Constitu·t:ton. At that 
time the section read as follows: 

"The clerk of any eireuiteourt receiving 
with any transcl'1pt $aid sum or ten dollars 
shall pay said su.nt to the judge o'f the cir­
cuit cou.t.-t, or to any spec:sial judge trying 
such case, after a t~al had or upon th$ 
f1nal ·d.isposi tion of such cause in said 
coux-1a ~rovi~ed, that if no change of venue 
is granted, t e money paid. under this a.nd 
the preceding section shall be returned to 
the pattty or parties paying the same; Pro­
vided,. however, that all moneys received 
by the clerk of the circuit court of the 
city of st. Louis, under,and by virtue of 
the pro~sions of this and the preceding 
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s$etton, shall be pd. d. l>y him in to -the 
citJ treasury, and u&ed for the paJDlent 
ot the salaries of .the ~treuit judgea 
a:n,d court stenograjJi\;.e~• of. the sald ott,-. n 

The statute was revised ·by. the 1949 Legislature ·in view 
ot the constitutional prov1a~o~ above referred to. 

A fundamental rule ot constitutional law i·fll that an act 
ot the tegislatve is p.tte8l21Ud to be oonst1 tutional and will 
bet so deelar•4 by the oo'U..r"te uuless it is plainl¥ shown to 
vj,olate the Ocnst1tut1on. lt.J,J<>tU aa Section ,$08.230 is con• 
oemed• 1t appeB.l'e to us tha~.~:·.Legtsla~ bJ' its amendment 
or tb1e section 1n 1CJ49 remo'lt$4 th1a $10.00 tee trom the ate.tus 
o~ a tee o; the court or Juqo. . :tt will be noted that that 
ee~t1on re9,qirea a sum: to be,.p$.J.d. into the county trEUUJU17 "in 

··· til$ same mariner ae otller teea of the ole.rk ot the court." By 
referell~e to th.e fee !n 'this UJ.$1\tt•l:' it appears that the Legis• 
lature intended that by ita .... en:dlf.lent the fee should be class!• 
tied, as I a flle . ot . the clerk rat.het .than a tee of the court or ·.· 
Judge. Inasmuch as tbis tee)£.~ purely a creature of' the. . .· · · 
teg1sle.tu,re, there appears to.t,te no. !tlherent reason why tbe 
Legislature $hould not determ!'lle -the nature of the tee. In 
view ot the p.resumption ot valid1t7 above referred to, we· 
cannot state. that the Legislat\U?'e 'a determination regarding 
the disposition of' the fee is eon~rary to SeotiQn 24 of 4rt1ole 
V of the Missouri Consti tut1Q.~1 . 1945, and therefore the tee 
should be disposed of as required by Section 5o8.230• RSMo 
1949. 

The foregoing relates only to the situation when a special 
judge does not preside. Inasmuch as your inqUiry relates to 
the clellk' s disposition of the fee as between the county and 
state, we do not pass upon the situation when a special judge 
presides. · 

OONOLUSION 

Therefore, it is the opfQion of th1$ office that the 
change of venue fee of $10.00 required to be paid under Section 
508.2~0, RSMo 1949, should, in eases in which a special judge 
does not pres:Lde, be disposed of by the clerk of' the ci.rouit 
court in the manner prescribed by Section 508.2)0, RSMo 1949, 
by payment into the county treasucy r-ather than to the state of 
l'li s so uri. 

The foregoing opinion, which I hereby approve, was prepared 
by my Assistant, Robert R. Welborn. 

Yours very truly, 

JOHN H. DALTON 
A':.f.:+-c,-"'e'f -Ge...'~"'e."t"o....-l 


