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. of candidacy need not be acknowledged to be
BALLOTS: effective. Valid withdrawal cannot subsequently
Lo _ be withdrawn. Such person's name should not
“COUNTY CLERKS: appear on ballet. :

FILED

July 28, 1954

Honorable Lawson Romjue
Prosecuting Attorney
Macon County

Macon, Missouri

Deay Hr. Rom juet

, This ie in response to yaur requeat for opinion datod
July 22, 1954, which reads, Iin pert, as follows:

"The County Clerk of Macon County hes
dirested me to request your cpinion as
to the action, under the law of oup
State, which hs should take in the fole
lowing factual situation,.

tprior to the elosing date for filing
for offices in April an individual (who
for the sake of clarity I will hereafter
refer to s candidate) filed himself for
precinet commlitteemans On July 12 =
written statement or declaration in
appropriate language to indicate the ine
tention of the candidate to withdpaw his
name from the ballot es a ocandidate. for
precinct committeeman was dellvered to
‘the County Clerk by e third person. On
July 20 the County Clerk reocsived a
letter from the candidate through the -
mail dated July 19 and requesting that
his name be pleced on the ballot for
precinet comuitteeman, Both of these
doouments were signed but neither of
them was acknowledged or sworn to.
Another maen has also filed in proper
time for committeeman in that precinct.



Honorable Lewgon Romjue

"Question: Should the County Glerk
order the ballots for the partioular
precinet to be printed so as to include
the name of the person I have referred
to as candldate on the ballot?"

On June 10, 1948, this office renderad an opinion %o
Honorable James Glenn, Proseouting Attorney of Macon County,
& ocopy of which we enclose,. which opinion held that "Where a
porson has duly filed for public offlce and within the proper
time files a withdrawal of that candidacy, said person cannot
subsequently file a withdrawal of the withdrawal."

We belleve the conclusion of the above opinion is sound
law, which lsaves for our determination the sole question of
the validity or effectiveness of the Instant cendldate's with-
drewal, If his withdrawal was effective, his neme should not
appear on the ballot, but if ineffeetive, he has not in fact
withdrawn, and both his attempted withdrawal and revoeation of
his withdrewal should be ignored. ,

In determining the valldity of hia withdrawal, the basic
question is whether 1t was necessary that the withdrawal be
acknowledged. If Section 120.230, MoRS, Cum. Supp. 1953,
pessed by the General Assembly in 1953 as part of Senate Bill
No. 117, is aepplicsable to those who file declarations of cane
didecy for the primary election, acknowledgment is necessary;
otherwise it is not required, '

On June 18, 195l, this office rendered aen opinion to
Honorable Robert A. Dempater, Prosecuting Attorney of Scott
County, in whieh Section 120.230, supra, was applied generally
to all candidates for election in determining the time within
which candidates might withdraw their cendidacy. Since that
date the Supreme CGourt of Missourl declded the case of State
ex rel. Prelsler v. Toberman, No. Ll,409, April 195} Session,
handed down on July 12, 1954, and because of the holding and
reasoning of that cese we hereby withdraw the Dempster opinion
above mentioned,

The Preisler case held that Senate Bill No. 117, 67th
General Assembly, Sections 120,140 - 120.230, MoRS, Cum. Suppe.
1953, by implication repealed and replaced the certificate of
nomination method provided by Sections 120,810 and 120,080,
RSMo 1949, but that "the 1953 Act does not refer to thae State



Honorable Lawson Romjue

primery elestion in eny way execept to state the conditions under
which a new political party shall be entitled to take part in."
In other words, except a&as above limited, the court held that
Senate Bill No, 117 had ref'erence only to nominating patltions.

. In discussing the various seetions of thia aat the o@urt
sa1dt "Seetlon 120.230 provides a method and tima for with-
drawal by a eandidate nominated by petition." ‘

o Wa believe, and so rule. that Seetion 12@.23@ appliea only
to those candldates who have been nominated by the petition
method, sand not to those who have become vandidates by filing
a declaration of candidaoy for the primary sleetien.

. Ehere 18 .no other statute specifying the”time or the method
of withdrawal for a cendidste who has filed a declaration of
candidacy, therefore the Leglslature has not required that such
a withdrawsl bs acknowledged. It is significant to note also
that the Legislature has not roquired that the declaration of
.candidecy itself be scknowledged, and we cannot presume that
any greater formality ls required in wlthdrawing such oandidacy.
-In the ebsence of such requirement, we hold that the wrlitten
statement received by the county clerk on July 12, signed by
the candidate and in languege sufficient to indicate the can-
~didate's intention to withdraw his neme from the ballot, was
an effective and valid withdrgwal which could not subsequently
be revoked, Therefore, the county clérk should order the
ballots printed excluding tnis peraon's name therefrom. '

GONGLUBIQN

It is the opinion of this office that a person who has
duly filed a declaratlon of candidacy and later and in due time
submits to the county clerk a written, signed statement indi-
cating his intention to withdrew his name from the ballot as a
candidate, has effectively withdrawn as & candidats. Such with-
drewal need not be acknowledged and any subsequent ‘attempt to
withdraw his withdrawal is ineffective. Under the above cir-
cumstances, the county clerk should order the ballots printed
excluding this person's name therefrom.

The foregoing opinion, which I hereby approve, was preparsd
by my Assistant, John W. Inglish,

Yours very truly,

JOHN M, DALTON
. Attorney General
JWIeml .
Inect Opn. James Glenn,
6"10'“.8 °



