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fﬁICEﬁSE:iA;The;ten dollar fee required for the issﬁance of a

S AL S

{ “permit to engage in the pharmacy business by Section
PHARMACY ¢ 338.220 RSMo, Cumulative Supp. 1953, is not a tax
<. and must be pald by a purely eharitable.organization

' TAXATION:* engaging in the pharmacy business.

8

May 12, 1954
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rond

Honorable Gharles W. Riley, Seoretary

State Board of Pharmacy

4G Wilhoit Building

Dear 8irt

_& letter dated April 27, 1954, you requested an official
opinion as followst :

"We bave encountered some diffioulty in cole
lacting the annual $10.00 permit fee from the
Barnes Hospitel Fharmacy. As you know, this
fee ia required of all phermacies according

"Barnes Hospital contends that it does not
have to pay the annusl §10.00 permit fee for
the reascn that 1t is a non-profit institu-
tion and therefors not subject to the tax,

It does not pay the annual tax te¢ the City of
8t. Louis and feels that this is sufficient
Justification for refusal to pay the permit
fee to the State of Missourl. It should be
noted, however, that Sales Tex is paid on

saies from the pharmascy.

"For your information, the Board has in effect
and on file with the Secretary of S8tate the
following Regulationg v

"tRegulation 13. Hospital pharmacies, physiclan~
owned cilnic~pharmacies, and chemist shops shall
come under the act as drug stores.!

"We would appreciate your opinion as to this
hospltel is subject to the annual permit fee
a8 prescribed by the atatute.,"



Honorable Charles W. Riley |

Ssetlm 338.286 Rsno, Ownilative s@p 1953. requires the
pmnt of & fee of §10.,00 for the usmcéi of a permit to operate
| ;,_j within the' » state, Sa,‘sd-} reads 68 foumu |

.an, coparbnare-
’i-ﬁb‘_.ﬁﬂﬁng 0&‘5&1‘)‘ »

by 8 fee of ten dollars. The permit
be for one year only, bub may be ble :
upon payment of a like f Zeparate a@puoatim
- shall bo made and separate .6 required for each
~ pharmacy. md, eatabliahe ated or maiutaiaed
by the smwner R

: »”3. An pgmita or. renewaa,'feqs coueeted under
the provisions of sections 338,210 to 338.30@
shall be deposa.ted 4in the s
credit of the Msswri board of pbamaey fund,

 to be used by the Missowri bYoard 6f pharmacy
in the enforcement of the provisions of gections
338,210 to 338,300, when apprapmated for that

- purpose by the genmeral assambly.

"Pharmacy" is defined by See‘bion 338.210 FSMe Cumilative
Supp. 1953, as follmm:

"As used in sectiom 338.210 w 338.30& 'pharmacy?!
ahall mean any pharmacy, drug, shemical store, or
apothecary shop, conducted for the purpose of
compounding, and dispensing or retalling of any
drug, medicine, chemical or poison when used in the
compounding of & physician's preaeription.



Honoraile Oharles Vs Riley

g rm cmtitutm or msseuri, IS’!;&, by Artiela z, seetion 6,
giveﬁ*‘bh@ Legulaf:we quthority to exempt ,m tmtion certain
'!wpéa ofﬂ prop rtye That $¢mt$.en re s fol

 comtles ’and ) biadl
non-profit camtm‘ies, ha
fsmtim; and a1l proper

uaed emlunivalar for raligim war?ah:l.p, faa-
" schools end colleges, for purposss pure
' gharitable, or for agricultural and im-t!.- T
S eulbural aaoieﬁea nxy be exespbed from taxation
by genaral law, A1l laws exempting Ifrom
texation property other than the property
enumerated in this arts.cle. shall be void®

- By autheriw of sald Artiels ) Swtiau 6 the I.egislatm
anaoted Sacticm 13?.196 RsMo 1949, wlﬂ.eh raada as folloust

- ﬂTha rbllowing anb;}ecta shall L axamt
o from taxation for state, ‘mﬁy or local
- pm-pama ' .

“(1) fands and other proparty belonging
~ to this statej

#(2) Lands and other prop&rty »longing
to any city, county or other palitical
subdivision in this atate, including

 market houses, town halls and other public
gtructires, with their furniture snd equip-
ments and on public squares and lots kept
open for haalth. use .or ommnt;

1(3) Lands or lots of grnmd granted by the
United States or this state to any county,

city or towm, village or tewnship, for the

urpogse of educatien, until disposed of to

individuala by sale or h&m;

#(L) Nonprofit cemsteriess

n(5) The real estate and tangible personal
property which is used exclusively for agrie
cultural or horticultural societies heretofore
organiged, or which may be hereafter orgsniged
in this state;

-3



Honorable charlés W. Riley

"{6) ALl property, real and personal actually
~and regularly used exclusively for religious
- worship, for schools and colleges, or for pure
poses purely charitable, and not held for private
or corporate Proflt shall be exempted from
tazation for state, city, county, sechool, and
Jooal purposesi provided, however, that the
exemption herein granted shall mot ineclude real
property not actually used or oocupled for the
purpose of the organization but held or used
a8 investment even though the income or rentals
rreteived therefyrom be used wholly for religious,
- educational or sharitable purposes. (L. 1945 -
Pe 1799 Bec. S)" . :

‘We sasume that Barnes Boapital denies their>liabilitg for
the license fee on the ground that sald pharmacy is used "for
,purposeg purely charitable, and not held for private or ecorporate
_profit. _ '

Assuming for the purpose of this copinion only that said
property is used only for purely charitable purposve and not
for private and corporate profit, we condlmde that the Barnes
Hospital is liable for the paiment of the fee mentioned in
Section 338.220, if sald hospitel 1s engeged in.the "pharmacy® ‘
business as defined by Section 338.210 supra. This conslusion :
1s based upon the holding of the Supreme Court of Missouri in
‘State vs., Parker Distilling Gompany, 236 Mo. 219, 139 S.W. 453,
whereln the defendant objected to the payment of a feé for a
‘license to engage in the manufacture and sale of intoxlcating
~ liquor. The Court made a distinction between the asséssment

of a license fee and taxaetion ssying (l.c. 258, 269):

£

.. "The suthorities cleerly show what the difference
is between taxatlon and the llcensing of a buisness
or occupatlon; and that there ls no necessary cone
nection between the two. ‘A business may be taxed
and yet not licensed, or it may be licensed and
yet not taxed.! (Youngblood v. Sexton, 32 Mich.
l.c. ‘:{.25’ (GQOlQY) )»_0 ' o

"rhis difference 1s stated by Mr, Black in his
work on Intoxicating Liquors, section 108, in
the following language: 'If the business 1s
under no legal condemnation, but is open to
all persons to engage in, then the imposition

-)_1_—



Honarable chaplep_w1 Rilqy

of a tax upon it cannot be regarded as a license,

because, by universal consent, a llcense is
defined as a permit to do some or engage in some
 oscupation’ which, without such permission, would

be unlawful. A ligense law, therefore, dssumes

the 1llegallity of the buainoss. and denounces
_penaltiés upon those who pursue it without pravieus-
'ly probeohing themaelvea by procuring a 1ieenao.

"And in the same section he deflnes taxation

as followst fTaxation, on the etheér hand,

assumes the legality of the business for any

one who may choose te pursue it, but imposes a
burden for the public benefit upen those engaging
in 1t. The case is not altered by the fact

that payment of the tax is made a condition
precedent to the right to engage in the business.!

"It should also be observed in this connection
that the Act of 1909 does not purport to Impose
‘a direct tax upon the property mentioned therein.
‘The niost that counsel contend for, in that
‘regard, is that the act imposes an indirect tax
Upon the property of respondent, by requiring it
to pay the fees upon all sales mentioned in
section 5 of the aect,

'EEE X LR R %.* 3 8 4 % 4 % % B B

"Having thus determined that the burden imposed
by said section five 1s that of a license fee,
redqulred to be pald for the privilage of conducte~
ing business of respondent and not a tax upon
its property, we will return to the original
prepoaiticn presented: LI AL L L

It being 1llaga1 to operate a phanmacy without being
properly licensed, as it was 1llegal in the Parker case to
manufacture and sell liquor without license, the fee required
by Section 338.220 must be declared not te be a tax.  Section
137.100 supra exempts property used for purely charitable
purposes from taxation, and not from the payment of license
fees. There being no other applicable exemption statute,
we must conclude upon the facts assumed in this opinion that
Barnes Hospital should be required to pay the ten dollar fee
required by Section 338.220.

Do



Honorable Charles W. Riley

It 18, therefore, the opinion of this office that the
ten dollar fee required foir the lssuance of a permit to engage
in the pharmscy buslness by Section 338,220 RSMo, Cumulative
supp, 1953, is not a tax and, therefore, upon the facts
presented in your letter, must be pald by Barnes Hespital,

Fhis opinien, which I hersby approve, was prepared by

JOHN M. DALTON
Attorney (General

PHotitled



