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November 29, 195l ay !

Mr. B4 E. Ragland, Direector
_ Divielon of Mentel Diseases
" 8tate Office Bullding -
Jefférson City, Misascuri

Dear Mr, Ragland:

o ‘This will acknowledge receipt of your letter of November 8,
195l;, requesting en opinion of this office. on the following
question : e

“Can a person employed as Superintendent of
a 8tete Hoapital, as provided by the rules
and regulations of the State Merit Bystem,
ag¢apt employment by the University of Mise
_euri.aurinﬁvhis tenure of office as Superw
. intendent? S

It is assumed from this request that the contemplated employ=
ment ¢f the superintendent by the University of Missouri would be
in the nature of part~time employment and that during such perte
time employment, the superintendent could continue to perform the
duties of end act as superintendent of his state hospltal.

The basic prineiples upon which this problem should be deter«
mined have been expressed by the Bupreme Court of Missowrd en banc
in the case of State ex rel McGaughey v. Grayston, 163 8W2d 335,
l.ce 339, 349 Mo. 700, where the court expressed as its view that
the common law was weil mbttled thet public officlals were by the
common lew prohibited from holding more than one office at the same
time only when such offices were lnocompatible, that L&, where the
duties 6f the varlous offices were inconsistent, antagonistic, re-
pugnant, or conflicting. In thls connectlon the court said:

"Dhe settled rule of‘tha'ﬁommon law pro=
hibiting a publlic officer from helding two
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- incompatible offices at the seme time hes

. never been dqueationed, The respective

- funetlons and dutlies of the particular
offices and their exercise with a view
to the public interest furnish the basis
of determination in each case, Cases have
turned on the question whether such duties
are inconsistent, antegoniatic, re; ugnant

or conflicting as where, for example, one
‘,;f.effiee is auberdinate or: aeeaunﬁable to
S the Q'bhﬁrc

Thia daetrin& has been rellowe& likewise by the 8t, Louls
Ceurt of Appeals in the more recent case of Bruce v, City of 8%,
Louis, 217 8Wad Thl, where the ceurt sald: _

"The limitation at common law upon the holdw
-~ ing of two or more offices at one and the
. same time extends no farther than to prohibit
the holding of innempatible offices. Any
further inhlibition must be constitutional or
legislative. h2 Am, Jur', Publie Officers,
sec. 59"

‘ As 1s pointed out by these caaes, the common law only pro-
hibite an offlicial holding more than one positlon in the state
where such positions are incompatible. Any further prohibitions
against such dusl employment must be by specifie provision of :
elther the conatitution or statutes. A search of the Gonﬂtitution
of Missouri and the Miasouri statutes has failed to reveal any :
prohibition eagainst such dual employmsnt as you mention in your
request. However, it should be noted that Rule 6.4 (¢) of the
rules and regulations of the Pergonnel Advisory Board of the
S8tate of Missouri provides as followse

"(¢) Conflietin Em'lo’jent., No employee

shall have éonflleting employment while in

a positlon subject to the provisions of the
Lew. Determination of such conflict shall
. be made by the Director and the appointing

authority."

Under this regulation, the same &8s under the genersal common
law rule agalnst one person holding two incompatible offices, the
question resolves itself into one of fact as to whether or not
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the duties of the two offices will confliet or interfere with
each other, As you will note, the regulation quoted above pro-
vides that this determination of faet as to any conflict is %o
be made "by the Diractar and the appolnting authority."

CONCLUSION

Therefore, it is the conclusion of this office that there is
no legal prohibition against a superintendent of a state hoaspital
accepting employment by the University of Missourl during his
tenure of office as superintendent if the two employments are not
incompatible and do not eonflict, and the factual determination
of whether or not there is such incompetibility or conflict is
to be made by the appointing esuthority and the Director of the
Personnel Advisory Bosrd where the amplayee comes undar the state
merit system plan.

The foregoing opinion, ‘which I hereby approve, Was prepared
by my Assistant, Mr. Fred L., Howard.

Very truly yours,

Jdohn M, Dalton
Attorney General
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