-
D)

FILED

SPECIAL ROAD DISTRICT:
'ROAD AND BRIDGE TAX

-
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.A law which requires that a portion of

the money pr oduced by the levying of a
tax under authority of the first sentence

‘of Section 12(a)} of Article X, of the Con=

stitution of Missouri, 1945, be paid over
in whole or in part to a special road dist-

;rict, in proportion to the amount of money

produced by tax of the property within such

‘gpecial road district, is constitutional.

Honorable William M. Quinn

July 26, 1954

v

Senator, 18th District
Maywood, Missouri

Dear Sire

Your recent reguest for an official opinion reads as follows:

"Art. X, Sec. 12, provides emong other things
that the county court may levy, or authorize,
the collection of a tax not to exceed 35¢ on
the $100.00 assessed valuation for road and
bridge purposes.

"Sometime ago the legislature passed a law re-
quiring that a pertion of this money produced
by the levying of such tax for road and bridge
purposes, be turned over, or paid, to speclal
road districts in each county. What I would
like to know, under the provisions of Art. X,
Sec., 12, of the Constitutioh of Missouri 1945,
is whether or not such a law 1s constitutional.

"It occurs to me that the purpose of the framers
of the constitution was, that the money produced
by the levy of the county court, authorized un-
der the provisions of this section, was that it,
should be expended and controlled by the county!
court, a nd that any special road district is not
entitled to any part of the same, and that any
law passed for that purpose would be unconsti=-
tutional, :

"7 am herewith requesting an official opinion
by your office regardin% Art. X, Sec, 12, re~
lating to this subject.
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Honorable William M. Quimn

- Beetion 12(a) of Article X, of the Conabtitution of Missouri
1945, to which you.refer, reads as followst

"In addition to the prates authorized in sestion
11 for county purposes, Lthe oounty court in the
several counties not under tounship orgsnizstion, .
the township board of directors in the counties
under township organization, snd ‘ ads
ministrativa bed, in counties aa@“ T '”tggg»l
f_government, mey levy an addl iona
. Qi g thirbty=five ¢ents on each
hnnﬂred dollara assessed valuetion, &ll of such
Yax to be sollected and tur ‘ﬁﬂd in to the ecounty
.%geaau: "to be used for road and Lridge Purposes.
In addition to the above levy for road and bridge
purposes; it shall bse the duty of the county sourt,
vwhen so authorized by a majerity of the gquali«
fied electors of any road district; general or
special, voting thereon at an elea%ien held for

such purpose, to male an additional levy of not
to exceed thirty-five cents on the hundred dol-
lars assessed valuation on all taxabla real_nnd

eounty taxes an& plaasd to the eredit of the
road distriet authoriging such lsvy, such elec=
tion to be called and held in the menner provided

Y 153“

From the above it is ¢lear that under Section 12(&), of Arte
icle X, supra, two separate and distinet levies, neither of which
‘may exceed 357 on the one hundred dollars assessed valuation, may
be made. The first sentence in the above sectlion authorizes the
governing body of a county to make such a levy upon 4its own ini-
tiative, and in the exercise of its own discretion solely., The
second sentence makes 1t the duty of the county court to make an
additional levy of not more than 35¢ on the one hundred dollars
asseasad valuation in any general or special roed district, when
authorized to do so by & vote of a majority of the qualified eleoc~
tors in such road district voting in an election held fer such

purpo_se.

The law to which you refer, "a law requiring that a portion
of this money produced by the levying of such tax for road and
bridge purposes be turned over or paid to special road districts
in each county," undoubtedly is Seetion 137.555 RSMe 1949, which
reads as follows:




Honoreble Willlam M, Quinn

"In addition to other levies suthorized by law,
the county court in counties not adopting an
© alternative form of govermment, e&nd the proper
- administrative body in counties adopting en alter-
native form of government, in thelr discretion may
levy an additional tax, not eéxceeding thirty-five
oents on sach one hundred dollars assessed valuas=,
tion, all of such tax to be collected and turned
into the county tressury, where it shall be known
and designated &s. 'The Special Road and Bridge
Fand' to be used for road and bridge purposes and
for no other purpose whateverj provided, however,
that all that px t or portion of said tax which
shall arise from and be sollected and paid upon
- any property lying and being within any special .
- road district shall be paid into the county treas-
ury and four~fifths of such part or portion of
sald tax so arising from and collected and paid
upon any property lying and belng within any such
special road district shall be placed to the eredit
of such speciel road district from which it arose and
shall be paid out to such special roaed district upon
warrants of the county court, in favor of the commis-
sioners or treasurer of the distriect as the case may
bes provided further, that the part of said special
road and bridge tax arlsing from and paid upon prop-
erty not sltuated in any special road district and
the one=fifth part retained in ths county treasury
. may, in the discretion of the county court, bs udged
- in-improvingoor repairing any streset in any incér-
- porated 6ity or village in the county, if said
- street shall form a part of & continuous highway
of eaid eounty 1eading through such city or village "

- This Section 1374558, supra, clearly is based upon the fmﬁst ’
sentence of Section 12(&), of Artiele X, of the Ccnsﬂ.bution of
Missouri 1945, suprals

" We now direct attention to Section 22, of Article X, of the
1878 Constitution of Missouri, which reads as followst

- "In addition to taxes suthorized to be levied
for county purposes under and by virtue of sec-
tion 11, article 10 of the Constitution of this
State, the county court in the several counties
of this state not under township organization,
and the township board of directors in the sever-
al counties under townshlp organization,: may, in
their diseretion, levy &and collect, in the seame
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Honorable William M. Quinn

mannar as State and ¢ounty taxes are eallaotod,

a special tax not exceeding twenty«five cents on

each $100 valuation, to be used for road and bridge

purposes, but for no other purpose whateverj and :
" the power hereby given sald eounty courts and towne-

'ahip boards is daclarad to be & disecretionary pawar.

It will be noﬁad that the ebove Seation 22, of Art1¢1e ‘X, of
the 1875 state Constitution of Missouri is almost identical with
 the first sentence of Section 12(a) of Article X, of the Constiw
" %ution of Missouri 1945, supra, The mein difference thotween the
“two :sections 1s that the maximum emount of levy is 1nnreaaed fram
v<25¢ under the old constitution to 35¢ under the newe

"_ ‘We nﬂw direeﬁ attantian ta Seetion 10182 R8Mo 1999* aa amand«
ed by L, Mo, 1913, Vols 1, p. 669, which resdst

“ﬁpeaial road and bridge fund.== In additxon to ths
levy hereinbefore authorized to be made, the county
eourts of ths seversl counties of this state, other
than those under township organization, may, in their
disoretion, levy and collect, in the same menner as
state and county taxes are coll@cted, a special tex
‘not exceeding twenty-five cents on each one hundred
‘dollars valuation, to be used for road and bridge
purposes;, but for no other purpose whatever, and the
shme shall be lmown and designated as 'the special
road and bridge fund'! of the countyt Provided,’
however, that in counties in this state in which e
spesial road district exisbs, or shall exist, or
where special road districts exist, or shall exist,
as provided for by the laws of this state in artiele
VI of chapter 102 of the Revised Statutes of Missouri,
1909, all that part or portion of sald texes herein
mentioned and provided for which shall arise from
and be collected and paid upon any propsrty lying
and being within such special road dlstrict, or dis-
tricts, shall, by said county courts, be apportioned
to such specisl road district, or districts, from
which sald tax wag collected, and shall, when col=

- lected, upon written application by the commissloners
of such specisal road district, or districts, be paid
to sald commissioners of such speclal road district,
or districts, by said county courts, by warrants
drawn upon the county treasurer, payables to sald com~
missioners, or the treasurer of ssaid speclal road
distriet, or districts; and all sald sums of money
8o apportioned to said special reoad distriet, or
districts, and so paid over to the commissioners
thereof, or the treasurer thereof, shall be used and
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Honorable Williem M. Quinn

.

‘expended by said special road district, or
districts, by the commissionera thereof for
road and bridge purposes, but for no other

. purpose whatever, and the county court shall
‘apportion to all othsr rosd distriocts all taxes
collected from property in such districts.”

It will be noted that the above section ia very similar to
‘Beotlon 137.555, supra, * Section 10482, supra, relates cmlg to
" counties not under township organization, es does Section 137.555,
supre. It will be noted that both kinds of countles are embraced
in above Saection 22, of Artiele X, of the 1875 Constitution, and
also Bection 12(s), of Arflole X, of the Jonstitution of Missouri

It will be further n&ﬁza that Seetion 10482, supre, provides
that when a levy 1s made, 88 provided by that section, and as is
provided by 8eetion 137.55%5, supra, that gll of the money raised
fromoassesemonts made on property located in a speclal road diste
rict shall be returned to the district, whereas Section 137.555,
supra, provides that four«-fifths of such muney shall bs returned
to the special road distriot, ~ "

coad We here ‘direct attentien to Seotion 137.585 RSMo 1949, which
readst -~ - i | T S

"1, In addition to other leviss muthorized by
law, the township board of directors of any towne
ghip in their diseretion may levy an additional

- tax not exceeding thirty-five cents on each one

~ hundred dollars s&ssessed valuation in their townw-

ship for road and bridge purposes. Such tax shall
be levied by the township board, to be collected by
the township collector and turned into the county
treasury, where it shdl 1 be known and designated as
& special road and bridge fund, " C

"2. The county court of any such county may in its
discretion order the county treasurer to retain an
amount not to exceed five cents on the one hundred
dollars assessed valuation out of such special road

and bridge fund and to transfer the same to the county
speclal road and bridge fund; and all of asald taxes
over the amount 80 ordered to be retained by the county
shall be pald to the treasurers of the respective town-
ships from which it came as soon as practicable after
recelpt of such funds, and shall be designated as a
special road and bridge fund of such township and used
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‘Honorable William M. Quimn

by said townshxps only for roead. and bridge pur-
poses, except that amounts collected within the
boundaries of road distriets formed in aseordance
with the provisions of chapter 233, RSMo 1949 shall
be paid to bthe treasurers of such road distriots;
provided that the amount retained, 1f any, by the
ecounty shall bs uhiform as to all guch townships
levying and paying such tax into the county treasury;
provided, furthey, that the proteeds of such fund
may be used in the discretion o¢f the township board
. ‘of directors in the construction and maintenance of
' roads and in 1 _roving and repairing any street in
... sny inoarporate, eity, bown or village in the town-
" ship, Af #eld street shall form & part of a continuous
hig way of ~the tawnship running through seid eity,
town or village.:

: Let us now turn our ‘attention to the 1916 case of Stata Ve

. Burton, 266 Mo. Tll. Here the @ounty Gourt of Randolph County,
.acting under Section 10482, R8Mo 1909, aa amended by Laws of 1913,
.quoted above, made a levy of 25¢ on the one hundred dollars assess=
‘ed veluation of all proparty in Randelph Gounty for road and bridge
vpurpeaas. e

In th$ Moberly Speeial Raad District, the sum thus cellected
améunted to $9334.60, Subsequently, the Mecberly Specisl Boad
District flled mandamus sgainst the County Court of Randolph County
4o compel the county court to pay over to the Moberly Speecial Road
District this entire sum of %933& 60. In answer, the Supreme a
Court affirmed Section 10482 RSMo 1909, as amended by Laws of 1913,
supra, as constitutional, . The court arrlved at the conelusion that
the aforesaid section was aonatitutional.v In so holding,,bhe court
,in conclusion stated at l.c. 7231 L

}"In view of ‘all of the" foregoing, we hold that the
atatutes in question do not, within the meaning of
-the Constitution, authorize the granting of publiec
money to a eorporation, nor do they inferfere with
the transaction of a county's business required to
be exclusively performed by & county court, nor do
they involve a going into debt by counties as pro-
hibited by the Constitution or autherize the exmpen~
diture of public money for another purpose than
that for which it was collected, nor conflict with
elther the letter or aspirit or the intent and pur-

pose of sectlon 22 of article 10 of the Constitution
‘of this State."
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eufinﬁ that 1n the sbove case the Missourl Sup-
reme Court held t ‘law which required the county court to

turn over to a sped dl road distriet all of the money colleated
from that distrioct, under e levy based upon Bection 10482 RSMo
1909, as emended by the Laws of 1913, which section is substan-
tially the sema as our prosant Seetion 137.555,was conatitutional,

Thﬁreforé%

_ In the 1923 ¢agpe af Little Prairie Speeidl Rcad Distirict ve.
Pemiscot County, 29 8. W.»599, and in the 192 caese of State v.
Berry County, 258 S8.W. 710, the Missourl Supreme Court, while not
passing specifically upon the constitutionality of this lew, ase

sumed 1ts . aanatitutionality, in view of all which we baliave it to
be eonstitutional. S , ,

: QQHGLUSIGN

It 13 thB opinien of 'his dePartment that & law which requires

P : ”duaed by the levying of & tax under

X, of .
aad dist-

P - nee of Section 12(a}, of Artie
zion of Miasouri 19&5, be paid over to a speei

'cial féad'district, is oanatituti ;al. 5

o The foregolng. oyinion,
byjmy Asaiatauﬁk Mr. Hugh .

whi h I hereby approve, was prepared
Il&&mson. -

Very trulyfyours;ﬁ”

JOHK M., DALTON
Attorney General



