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'sPECIAL' ROAD DISTRICTS: A special road district may employ ·i 
private attorney and reimburse him out 
of its f'und to represent the special 
road district in action brought to 
dissolve the district. 

Wprltlh 1,. 19.54 

Hono•able J. Hal Moo~e 
Proseouti.ng Atto-rney 
Lawrence Oountr 
o~thouae 
Mt • Vernon, Missouri 

Dear Sirt 

Your recent request for an official opinion reads: 

t•t would: like t-o have tbe opinion of your 
departll1Gnt on the tollcrwing proposition. 
Does a Speoi~ Road District after a peti• 
tion .b.aa be:en-t'!leG. in tlie County OotQ."t to 
cl;lange the Special R()ad District 'to a Com­
mon, .have the authoritY: to hire an attorney 
to defend the: .. Special'~Road. District against 
said proceedings~ and to pay the atto~ey 
out of the Special Road District's funds? 

"l would appreciate getting an opinion, on 
this at the earliest possible time, as the 
County Court has granted the petitioners 
relie~f' ·and bas changed the road district 
from Special to Oollli\lon~and the trustees have 
been appointed to audit; the books ot·_ the 
Special Road District and file their report 
with the County Oourt. and it is necessary 
for them to lm.ow whether the road district 
went be-yond 1 ts discretion .in hiring an 
attorney •" 

In your above letter you state that "a petition has been 
filed in the county court to change the Special Road District 
to a Common (road district) • • • • n 

·We would her.e observe that there is no provision 'WI:latever 
in Missouri law tor the changing o£ a special road district 
to a common road district. There are provisions m.ade for the 
dissolution of each of the three kinds of special road 
districts which can be established in this state. Apparently 
what occurred was that after the dissolut:ton of the special 
road district in the instant case the county oourt,~ .. made an 
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Honorable J. ·Hal Moore 

order dividing the land formerly in such special road district 
.into common road districts. Since L1;1.wrence is not a township 
organi~a.tion county, and since, as you in:fol"l!l us, a. petition 
was filed with the eounty·court and th.e county court dissolveQ. 
the special road district, we assume that the district to 
which you refer was a benefit assessment· district organi.~ed 
under Section a.:thl70 RSMo. 1949, et seq. 

such being the case• its d1ssolut1en'eou.ld be effected 
under Section 23.3~290, RSMo. 1949, which reads: . 

. · 
"Whel1ever any· owner of land within any 
road distJ:tict organized undel'. the pro• 
v1s1o1UJ ot secti·ons 23.3·l·ro to 23) .315 
shall tile with the county court ot' 
the county in which such distl'iet may 
be located a petition verified 'bJ an 
~ffidavit stating t~at such. road 
district has no eo:tntfliss1oners and 
has tailed to elect cammisaion•rs at 
ar11 regular $lec.tion of the district. 
or has failed to hold a special election 
to fill an7 vacancy in the ofl'iee ot 
commissioner,. or that such road district 
has ceased to perform the functions fer 
which it was created, the county court 
shall cause five notices to be posted 
in conspicuous places in said district, 
giving not'ice of the filing of such 
petitions, and that Ul'lless oaus.~ be, 
shown to the said court on a day to be 
named in. said notices, not less than 
thirty nor more than sixty days from 
the time of·posting such notices, 
why the said·road district should not 
be dis$olved, that the same will 'be 
dissolved; and if on the day named in 
such notices no party. in interest shall 
appear and show that the said road district 
is performing the functions for which 
it was created ar that it has commissioners 
or that good cause exists why the s.aid 
road districts should not be dissolved, 
the county court shall, on the next court 
day make its order of record that such 
road district be dissolved; provided, 
that if any party in interest shall appear 
and show cause as herein prov14ed, the 
county court shall proceed to hear evidence 
on the matter, and 1r it appear to 
the satisfaction of the court that no 
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good cause exists whf suoh road dist~1ct 
should not be d!aaolved• it shall enter 
lts order ot·~ecor4 that such ~oad district 
be dissolved, and. it eontrarr appear• 
the said petition- shall be dismlal.le<lJ 
provided furthexa, that: nothing in 
sections 2.)).170 to 2)).,31.S shall atfect 
the ~alidtty of any bonds that ma1 nave been 
issued by aueh. ~oa<l d1•tl-iot or ~t.fteet 
tb.e levr o~ oo11.eet1cm ot axw sp~ol.a1 
taxes ~ha(} U7 have 1ev1e4 or ••••••e4· 
agaiut anr lan.des within such. diatl'lot; 
provided turthe:P,, after the dissolution 
ot anr such. special road district the land 
therein shall be divided into road 
.dist~lots undexa the provisions ot aections 
231.010 to 231.030; 2)1.0.$0 to 231.100 
and lJ7.SSS to 137.575, RS~ 1949, and 
anr moner that qy be en hand to the credt t 
ot sueh special l'*o$.0. district that shall 
not be ~eeded to aat1at7 BA7 11abil1t1es 
ot such special roM district. shall, 
by order ot tht eount7 court, ~ turned 
over to· aueh new rO'ad districts in pl"o­
porti~ to the number o£ acres all~ted to 
each such new district." 

Dissolution could also be had under Section 2,3).29.$ 
RSMo 1949 which readat 

"Whenever a petition, signed by the owne.rs 
or a maJority of the acres of land, within 
a road district organized under the pro• 
visions ot sE)etions 233•.170 to 2)).,31$ 
shall be tiled with the county court ot anr 
county in wh1eh said district is situated, 
setting forth the name of the district and 
the number of acres owned by each signer 
ot such petition and the whole number ot 
acres in said d1str1et, the said county court 
shall have powe..-., it in 1 ts opinion the public 
good will be thereby advan'Ced to di.e!neorporate 
such road district. No such road district 
shall be disincorporated until notice be 
published in som.e newspaper published in the 
county where the;same is situated for four 
weeks successively prior to the hearing 
ot said petition•" 
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Honorable l. Hal Moore 

In either instance the decision as to whether or not 
the dlstr1c1;.1s to be·ussolved is a matter ot discretion 
with the oounty oourt. 

·Let us n.ow turn our attention to Section 233.170, RSMo. 
1949, under which seet1o:a1 and following sections, we have 
aasum.ed that the special roac,l district in the instant ease 
was formed. That section readss 

n1., County courts of cout1es not under 
township organization may divide the territory 
of their t:-espectlv.e counties into road 
dlatricts, and everr such cU.atrict organ­
'zed according·to the provisions ot sections 
233 .. ,.170 to 2)).,31) shall be a bod7 corporate 
and possess the usual polters ot·a public 
corporation for! public purposes, and shall 
be known and strl•d r road district 
of" oount7• t and in · ibil nut&· shall 
be capable of a~ and being sued, or 
holding such real estate an<i pe;psonal 
proper~y as may at any time be either 

'donated to or purchased by it in accor• 
dance with the·provisions ot sections 
23.3.170 to 2.3.3~31.$, or ot which it may 
be rightfully possesaed at ~he ttme or 
the passage of sections 233.170 to 233.315, 
and of contracting·and being contracted with 
as herein provided." 

It will be noted that the special road district thus 
created may sue and may be sued. The conferring of this 
capacity to sue and to.be sued obviously contemplates that 
in the event ot suing or ot being sued• the·special road 
district will be represented by an attorner. In the South 
carolina case of Paslay v~·Brooks, 17 s.E. !d 86$, at l.o. 
868 of its opinion; the court statedt · 

"The capacity to sue and be sued carries 
with it all powers that are ordinarily 
incident to the prosecution or defense ot 
an action at law or a suit in equity,· 
including the power to employ- counsel." 

Since this is true, and since Judicial notice may be 
taken of the fact that attorneys make monetary charges tor 
their services, we may further deduce that under circum­
stances when a special road district may properly institute 

-4-

• • , .... " ' 



Honorable J. Hal Moore 

a suit or when a specJal road district is su.ed that the special 
road district mar hlx-e an attorne1. and par him out ot district 
tunds, unless it is the duty or the prosecuting a.ttor.ney of 
the countr to represent the apecial road d1etr1ot in such 
matters. 'fhe·dut1es ot·a pr~•ecut1ng attorn•T are set out 
in Section s..o6o, RSMo. 1949, which reads 1n parts 

"TP.e prosecuting attorne7s shall coaence 
and prosecute all c1v1l and cl"llrd.nal 
aotlona in their J'es)leetive eoW'ltles in 
which the. countr·cwatatemay be eoa• 
oern•d• det&~d all·auits agatnst the 
s ta ~· or cu"Juntr • • • • " 

And 1n Section .$6•0701 RSMe. 19491. wldch reads 1n part& 

"He shal·l pros.e9ute or defend, «l8 the 
ca-se 1Q.f requlr$1 all civil s\tlts 1n 
which the CO'UntJ 1S Ute:r;-eatecl:l repre-
sent geneJJallJ the count; ;in ~ matters 
ot law, investigate a.U clti;imJJ against· 
the county, draw all contracts relating 
to the buainese o;f the eolUltJI end shall 
give his opinion, without fee, in matters 
ot law in wh1oh the county 1s biterested, 
and 1n writing when demanded,.·. to the 
county court. or any Judge thereof • · 
except in counties ·1p·wh1oh there may 
be a county counselor.-.~~* *" 

<>w;- apecitic. question is whetber it ean ·be said that the 
state OJ' a county or both is cono&rned or interested, within 
the meaning of the above statutes, 1.n .a p~ooeeding where it 
is sought to change a speQial road dis tt-io t to a conunon. road 
d1str1ct? ··· 

In this regard we direct attention tQ ~he case ot State 
ex rel Wammack and Welborn v. Attolcler, 2.$71 s.w. 49.3· 'fhe 
facts in that case were that Stoddard was a township . 
organ1zati1on. county; that DUek c .. eek town..,htp $.n Stoddard 
county desired to vote township road bondsJ that the coun.tr 
court of Stoddard County emplo:-ed plaint1tts· to look after 
the leg~l phase1 of this bond issue, and that plaintiff$ 
did s~ in an admittedly satisfactory manner;. The county 
court then issued a warrant on the treasurer of Duck Greek 
Township to pay plaintitts $160.00, which the treasurer 
declined to do. In subsequent actions the case came t.o the 
Springfield Court of Appeals, which rendered an opinion 
holding that the plaintiffs should be paid. In the eourse 
or its opinion the court stated (l.c. 494 and 49.5): 



. ·. "Wae 1 :t;. th, dutJ of the proaecut1ng attor­
ner to r.ender· the · 8erv!oe's which plaintiffs 
renclered.Y. Seotlons 736 and 7J8:pre&.er1be 

. gonet.tallt ttl$ · dutiea ot t.b:e proaecuting 
- att'or;ner.. 'l'he&'f» 1• nothi.Ug in these seo• 
. tiona Wh1oh may 'be s'aid tt) •. place upon the 
p:roaecuttng atto~eJ.the dutJ ot looking 
att•r this. bond lssue. Tlie~Q IU"e other 

• aeo~lona · presor~blng · dutiee. in· pal't1oular 
· cue••. but the aeotiona• aupr••:,•oover the 
· ttcild &enerall.f•. ' fhe bond .issue . ot Duck 
Creek to\m.ahtp.was: not· a ~tatter:or·oountJ 

·wide concern• lt'' was a matter that attected 
'that township .oalJI ~b.e Aet of 1917 
provided that· in atowns~P.D».d issue 
theretm4er the countr oouttt · elw.ll act for 
the towtisbl:>~ .T!¥.on~1 ~eooga~tibn.of 
towuhip orgat;tKat·:ton ia th$.t t:t:?.e act 
provides in aee,ion 107SO. 1dtat· .. the pro­
cettds.ot the bond sale be,tvned over 
•to the treasurer ot the district or 
the Qount,- or township; as. the ease may 
be. • In tb.er,eference quoted; and in 
section l.0148; it will be .. seen that; 
not only was tne township ·organization 
taken into account.; but also 'special road 
districts orft$llized under s~otions 10800 
et seq. end sections 10833. Ctt s&q. • R.s.· 
l9l.9. Neitb.er the act' of'l90l71 nor the 
Special Road District Acta,. makes it the 
duty 'ot the p~osecuting attorne7 to advise 

· or render service • . The.re ,is nothing in 
the Township Orsanizatio~ Act (&eotion , 
1)164 et seq •• :a.s. 1919) which makes it 
the duty of' the prosecuting attorney to 
render the service rendered here bJ 
plaintiffs• ***It st.ands·conceded 
thQ.t it was necessary th"t some a~torney 
rende~ tha aevvices wbich·plalntifts 
:vendered. The conclusion; therefore; 
is that the county court had the power. 
aeting for the township, to employ 
plaintiffs • Since there is no statute 
directing generally that the pros.cuting 
attorney shall act for the townshlp in 
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counties llflder townsh. ·1p org.e.tli~a.tton, 
. 1 t is our conclusion that ;.i:t .w.a:a not 
· ·the ott1cial dut;r of'· the ~~&~e~:lJting · 
attorn•y to render the se~~~Ct'$ whtch 

· plaintiff'$ rendered. n 

Since, therefore~: it is not the,' d~~t;iot the p"ose¢Ut1ng 
attorney .to X'•pres~mt a spec!~; road ~tt~·~r1et 1 and since it 
is conceded that, since ·a speo:la;l t'9,~9,:·~~~t:rl!:ct has the power 
to sue and may be sued, 1 t nebeEuuizo~~1:>i1).U.•t at ittoh times be 
repr~sented b;r an e.ttoxal).ef• it .foll<f.ws~tii'll the governing bodr 
of a special road distr!ot may hire{a Pl!ivate attorney. and may 
reilnburse him out of. district funds; .8\lcl:;}. we beli·eve :to be 
the law declared by the Atf'older o.a~e. &.n.:d we are unable to 
find any subsequent cases or statutes wh~~h are in oontlict • 

. '·' 

There remaina only the question otw!lether the governing 
body of the s}:)ecial road district llU\1.· el!lP}oy St\ attorney and 
defend against such action as was tak~n in the instant case, 
which was to dissolve the district. 

We do not .feel that any res trio tion exis.ts ip .the law 
or the cases regarding the power o.f aspe¢ial road district 
to sue or to de.t'end against a suit• .I.nthe absence of such 
restriction, it would appear that tQ.e..t$.~~ of legal action 
or defending an action brought was a matter within the dis• 
oretion ot the governing body' o;f' the · spec·tal road district. 
we further observe that a special ro~d d1strict is a body 
corporate and that the governing body of'·.~ corporation is 
largely unrestricte~ in the taking of legAl action. 

Furtherm.ore, in an action brought to dissolve, a special 
road district is clearly an "interested party1

11 and has an 
inherent right to protest against.an·~ct1on whicll would put 
a period to its e;x:istence. Under eac)l Sf!ctton by which dis­
solution could be effected in this case (~3.3·290 and 23ll295, 
supra) it is provided that notice of di~solutiQn proceeding 
must be given. Certainly- landowners in the district have · 

-7-

·.' 



Honorable J. Hal Moore 

the right to be heard in the proceedings before the County 
Court, and naturallr the movants in.the proceeding to dissolve 
will be heard. · It would seem that til,e District has an equal 
right to protest against diasolutiou, in which ease it would 
seem that the :Oistriet had the right to b& represented by counsel. 
In an opb'lion rendered bf this Department~ on August 41 19$31 
to Honorable Andrew J. Higgins, l?rose.euti~ Attorney of Platte 
County, this Department held that an appeal from the decision 
ot a Oow:ltr court dissolving a specisl:;road district would 
lie. This would app.ear also to ent$.~1 the services o:f an 
attorney., 'l'heop1n1<m recognizes the. tact that·a proceeding 
to:.r dissol\ltt9n is ac.'i'verse to the d1.str1ct. A copy of this 
atoresa1~, opinion is enelcs e4. 

CONCLUSION 

It is the opinion of this Department that a speoial road 
district may employ a p~ivate attol'f?.EiY arid reimburse him out 
of its tund to repz;esent the speoial road district in action 
brought to dissolve the district• 

The foregoing opinion which I hereby approve, is prepared 
by my Assistant, Mr. Hugh P. Williamson. 

Enclosure 

Yours vary truly, 

JOHN M • DALTON 
Attorney General 


