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'SEECIAL ROAD DISTRICTS: A special road districu may employ B N

. ‘ . brivate attorney and reimburse him out
of its fund to represent the special
road district in action brought to
dissolve the district,.

Eprik 1, 1954

Honorable J. Hal Moore
Progecuting Attorney
Lawrence County

- Courthouse

Mt. Vernon, Missouri
Dear Sir: |
- Your recent rsquesﬁ for an official opinion reads:

"I would like %0 have the opinlon of your

- department on the following proposition,
Does a Special Road District after a petie
tion has besen filed in the County Court to
change the Speclal Road Distriét to a Com=
‘mon, have the authority to hire an attorney
to defend the Special Road District against
seld proceedings, and to pay the attorney
out of the Bpecial Road District's funde?

"I would appreciste getting an opinion, on
this at the earliest possible time, as the
gounty Court has grented the petitlioners
relief and has changed the road district
from Specisal to (Common and the trustees have
been appointed to audit the books of the
Special Road Distriet and flle their report
with the County Court, and it 1s necessary
for them to know whether the road district
‘went beyond its discretion in hiring an
attorney."

In your above lebtter you state that "a petltion has been
filed in the county court to change the Speclal Road District
to a Common (road district) « « « "

' We would here obsgerve that tnara is no provislion whatever
in Missouri law for the changlng of a special road district
to a common rosd dlstrict. There are provisions made for the
dissolution of each of the three kinds of special road
distrlets which can be established in this state., Apparently
what oceurred was that after the dissolution of the special
road district in the lnstant case the county court-made an
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order dividing the land formerly in such speclal recad district
.into common road districts. Since Lawrence is not a township
organization county, and since, as you inform us, a petition
was filed with the county court and the county court dlssolved
the special road district, we assume that the dlstrict to
which you refer was a benefit assessment district organiged
under Section 233.170 RSMo. 1949, et seq.

Such being the case, its &1saolubiénfcculd-ba effected
under Section 233.290, RSMo. 1949, which reads:

Uyhenever any owner of land within any
road district organized under the pro=-
visionsg of sections 233.170 to 233.315

" ghall file with the eounty court of

_ the ecounty in which such district may
be located a petition verified by an
affidavit stating that such road
district has no commissloners and
has failed bto elect commissioners at
any regular election of the district,
or has failed to hold a speclal election
to £ill any vacancy in the office of
commlissioner, or that such road district
has ceased to perform the functions for
which it was created, the county court
shall cause flve notices to be posted
in consplicuous places in saild district,
giving notice of the filing of such
petitions, and that unless cause be
shown to the said court on a day to be
named in said notices, not less than
thirty nor more than sixty days from
the time of posting such notices,
why the said road district should not
be dissolved, that the same will be
dissolved; and if on the day named in
such notices no party in interest shall
appear and show that the sald road district
is performing the funectlions for whieh
it was created or that 1t has commissioners
or that good cause exists why the said
road districts should not be dissolved,
the county court shall, on the next court
day make its order of record that such
road district be dissolved; provided,
that if any party in interest shall appear
and show cause as hereln provided, the
county court shall proceed to hear evidence
on the matter, and 1f it appear to
the satlsfaction of the court that no
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good cause exists why such road district
should not be dissolved, it shall enter

its order of record that such road district
be dissolved, and 1f contrery appear,

the sald petition shall be dilsmlssed;
provided further, that nothing in

sections 233.170 to 233.315 shall affect
the validity of sny bonds that may have been
issued by such road dlstrliet or affect

the levy or ecllection of any speclal
taxes that may have levied or assessed
against any lends within such diastriet;
provided further, after the dissolution

of any such special road diatrict the land
therein shall be divided into road
~distriects under the provisicns of sections
231.010 to 231.030, 231.050 to 231,100

and 137.555 to 137.575, RSMo 1949, and

any money that may be on hand to the credit
of such special road district that shall
not be needed to satisfy any liabilitles

of such speclal road district, shall,

by order of the county court, be turned
over to such new road distriets in pro-
portion to the number of scres alloted to
each such new district."

Dissoclution could also be had under Section 233.295
R8Mo 1949 which readss

"whenever a petition, signed by the owners

of a majority of the acres of land, within

a road district orgenized under the pro=-
visions of sections 233.1T70 to 233.315

shall be filed with the county court of any
county in whiech said district is situated,
setting forth the name of the district and

the number of acres owned by each signer

of such petition and the whole number of

acres in sald district, the sald county court
shall have power, if in its opinion the public
good will be thereby advanced to disincorporate
such road distriect. No such road district
ghall be disincorporated until notice be
published in some newspaper published in the
county where the same 1s situated for four
weeks successively prior to the hearing

of sald petition.®

_3..
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In either instance the decision as to whether or not
the district is to be dissolved is a matter of discretion
with the County Court.

, ‘Let us now turn our attention to Section 233.170, R8Mo.
1949, under which section, and following sections, we have
assumed that the special road district in the instant case
was formed, That section reads: ,

"1, County courts of countles not under
township organization may divide the territory
of their respective counties Into road
districts, snd every such distriet orgen-
4zed according to the provisions of sections
233,170 to 2334315 shall be a body corporate
and ‘possess the usual powers of a public
corporation for {ublio purposes, an? sh?ll
be known and styled ! - road digstrict
of county,' and in that nameé shall

be capable of suing and being sued, of

- holding such real estate and personsl

- property as may at any time be elther

' donated to or purchased by it in accor-

- danée with the provisions of sections
2334170 to 233.315, or of which it may

~be rightfully possessed at the time of
the passage of sections 233.170 to 233.315,
and of c¢ontracting and being contracted with
as herein provided." :

It will be noted that the speclal road district thus
created may sue and may be sued. The conferring of this
capaclty to sue and to be sued obviously contemplates that
in the event of suing or of being sued, the special road
district will be represented by an attornéy. In the South
Carolina case of Paslay v. Brooks, 17 S.E. 24 865, at l.c.
868 of its opinion; the court stated:

"The capaclty to sue and be sued carries
with it all powers that are ordinarily
incident to the prosecution or defense of
an action at law or a sult in equity,
including the power to employ counsel."

Since this 1is true, and since judicial notice may be
taken of the fact that attorneys make monetary charges for
their services, we may further deduce that under circum-
stances when a speclal road district may properly institute

wlpe=
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a sult or when a special road district 1s sued that the special
road district may hire aen attorney and pay him out of district
funds, unless it is the duty of the prosecuting attorney of
the sounty to represent the speeiaml road district in such
metters. The dutles of a prosecuting attorney are set out

in Section 56,060, RSMo. 1949, which reads in part:

"The prosecutig§ attorneys shall commence
and prosecute all ecivil and criminel
actions in thelr respective counties in
which the county or state may be ¢on~
cerned, defend all sults againat the
state or county « « o "

And in Sectlion 56,070, RSMo. 1949, which reads in part:

"He shall prosecute or defend, as the
case may require, all civil gults in
which the county is interssted, repre-
sent generally the county in all matters
of law, investigate all claims against
the county, draw all contracts relating
- to the business of the county, and shall
give his opinlon, without fee, in matters
of law in whic¢h the county 1s interested,
and in writing when demanded, to the
eounty court, or any Jjudge thereof,
- except In counties in which there may
be a county counselor.¥'# %"

Our apecific question is whether it can be sald that the
state or a county or both 1s concerned or interested, within
the meaning of the above statutes, in a procseding where 1t
is sought to change a special road distriet to a common. road
district? , - T

In this regard we direct attention to the case of State
ex rel Wammack and Welborn v. Affolder, 257 S.W. 193, The
facts in that case were that Stoddard was a township
organizaflion county; that Duck Creek township in Stoddard
County desired to vote township road bonds} that the county
court of Stoddard County employved plaintiffs to look after
the legsl phases of this bond lssue, and that plaintiffs
did go in an admittedly satisfactory manner. The county
court then issued a warrant on the treasurer of Duck Greek
Township to pay plaintiffs $160.00, which the treasurer
declined to do. In subsequent actlons the case came to the
Springfield Court of Appeals, which rendered an opinion
holding that the plaintiffs should be paid. In the course

of it8 opinion the court stated (l.c. 49l and 495):
ey
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""Was it the duty of the prosecuting attor-
" ney to render the services which plaintiffs
rendered? Sections 736 and 738 prescribe
__ generally the duties of the prosecuting
-attorney, There is nothing in these sec~
tions which may be &aid to place upon the
' prosecuting attorney the duty of looking
- after thie bond issue. There are other
- sections pne,,swibing ‘dutlea in partlcular
" cagesy but the sections, supra, cover the
- field generally. ' The bond issue of Dick
~ Creek township was not a matter of county
'wide concerns It was a matter that affected
that township enlys The Aét of 1917
“provided that in & townshlp bond issue
thereunder the county court ehall act for
~the townshi)ps Ths onkg recognition of
township organlzatlion is that the act
provides in section 10750 that the pro-
ceeds of the bond sale be ‘turned over
- tto the treasurer of the district or
~thé county or township, as the case may
be.! In therreference quoted, and in
ssction 10748; it will be seen that,
not only was the township organization
taken into asdount; but also speelal road
districts organized under gsections 10800
et seq. and asections 10833 et seqs., RiSe
©~ 1919, TNeither the act of 19017, nor the
Special Road District Acts, makes it the
duty of the prosecuting attorney to advise
‘or render service, There is nothin% in
the Township Organization Act (seotion .
1316l et seqes ReBs 1919) which makes it
the duty of the prosecuting sttorney to
render the service rendered here by
plaintiffs. # # # It stands conceded
that it waee necessary that gsome attorney
render the services which plaintiffs
‘rendered. The conclusion, therefore,
is that the county court had the power,
acting for the township, to employ
plaintiffs. Since there is no statute
directing generally that the prosecuting
attorney shall act for the township in

-
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~ counties under township orga
.4t is our conclusion that
~'the official duty of the ¥
‘attorney to render the aervieesfwhich
_'plaintiffs rendered." T

ion deals with a
hat it also lays

38 not under towne
1917, mor the .

; cf the proseeutggg

While we are aware that the above
township orgenization county, yet w

. /down the general law, applicsble to
“““““ "7 ship organizahien, that 'neither th
Special Road D striat A¢ta. make 1t .
attorney ta avvag ;,,“a_ﬂ.'zﬂff

£ tha‘preseguting
rict, end since it
istriet has the power
8t at such times be

sinee@ thsrefare, it is not tha dun
attorney to represent a special road
is conceded that, since a apeeial pole¥:
to sue and may be sued, it hetessar
repreasented by an attorney, it foll that the governing body
of a special road district may hire privabe attorney and may
reimburse him out of district fundse. Such we belleve to be
the law declared by the Affolder case, ‘and we are unable to
find any subsequent cases or statutes whiah are in conflict,.

There remeing only the question of whehhar the governing
body of the special road district may employ an attorney and
defend against such action as was taken in the instant case,
which was to dissolve the distriet. :

We do not feel that any restriction axists in the law
or the cases regarding the power of a special road district
to sue or to defend against a sult, In the absence of such
reastriction, it would appear that the. ‘teking of legal action
or defending an action brought was a matter within the dise
cretion of the governing body of the special road districts
We further observe that a specldl road district is a body
corporate and that the governing body of a corporation is
largely unrestricted in the taklng of legal action.

Furthermore, in an action brought to dissolve, a special
road district is clearly an "interested party," and has an
inherent right to protest against an-action which would put
a period to its existence. Under each seption by which dis-
solution could be effected in this case (233. 290 and 2334295,
supra) it is provided that notlice of dissolution proceeding
must be glven., Certainly landowners in the district have

-7”
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the right to be heard in the proceedings before the County
Court, and naturally the movants in the proceeding to dissolve
will be heard. It would seem that the District has an equal
right to protest against dissolution, in which case 1t would o
seem that the District had the right to be represented by counsel. -
In an opinion rendered by this Department on August L, 1953, o
to Honorable Andrew J. Hig%ina, Prosecuting Attorney of Platte
County, this Department held that en appeal from the decision
of a County Court dissolving a speclal road district would
lie. This would appear also to entail the services of an
attorney. The opinlon recognizes the fact that a proceeding
for dissolution is adverse to the dlstrict. A copy of this

afdreaaié;Qﬁin;0n 1£“ensleB¢d. -
o . CONCLUSION

It is the opinion of this Department that a speclal road
district may employ a private attormey and reimburse him out
of its fund to represent the specisl road distriet in actlon
brought to dissolve the district. :

The foregoing opinion which I hereby approve, is prepared
by my Assistant, Mr. Hugh P. Williamson.

Yours very truly,

JOHN M, DALTON
Attorney General

BRslvd -

Enclosure



