NEGLEGTED . CHILD: = An illegitimate child, born to a woman inmate
STATE SCHOOL:. . of the stabe school at Marshall, which lnmate

, was committed from Marion County, is a legal

resident ofi{Marion County. If such child is

found to be a "meglected child", Marion County is liable for 1ts
support, if such child has not. been admitted to guardianship, and
‘the Division of Welfare may assist the county with child welfare
funds. The juvenile court of Marion County having acquired juris-
diction of such child may commit such child to the guardianship
of the Division of Welfare of the Department of Public Health and
Welfare for the purpose of procuring foster or boarding-home care
for such child.

May 10, 195L

‘Hmn@rable Harry Js M&t@hﬁli
| Prosscuting Attorney
Merion County

Hannibal, Hissouri

Eaar Bire :

Your reeant regquest for en offia&al opinion rsaﬁa &8 followst

’

ML would appra&iate your eginien in reguard to the
following matter: _

“On the 9th day of Fﬁbruarya 1924, one ___
& femele of the age of eight (B) years Was by aréér
of the Marion County Court admitted to the Missourl
State School at Marsghall as & neglected and homsw
less child, The said __ was parolsd to
Missouri State Banitdrium rw*@n&l dlscharged from
the Senitarium 9=29l;3, and readmitted te the school
by order of the Marion County Court 9«22elli; the
said _ . 18 at thesprésent time et the Mis«
Souzi tate chool at Marshall, and she 1s now prege
nENnv.

,“It is my understanding that officials at bh@ school
claim that the father is an inmate of the State
School of Marshall, ut the cest ¢f Brtes Gounty, and
by order of the Bates County Court entered 13‘*@“359
The school officisls have demanded that Marion County
pay the medical expenses ineldent te the birth of

the c¢hild, and sccepd reapenaibility for paying for
the support of the child.” The Court contends that

it has ho responsibility in this regard.

"Would you please advise us as to whoether or not
Harion County has any respensibility in this regardj
whether or not Marlon Gounty is llable for payment
of the hospltal and medical bills, whether Marion

County is liable for the support of the child,
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whether the ehild will be entitled to ADC, other
State aid, or other aid of any kind, what the
responsibility of the 8tate Institution, Saline
Gauntg, and Bates County are in regard %o supe
port? |

We direct éttentien to Section 202,590 R8Mo 1949, ﬁhiéh

readsgs

"There is hereby established in this state a
¢olony for feeble-minded and eplleptics, to be
known as 'The Missourl State School,! which shall
consist of the Missouri State Sehoal at Marshall,
the Missouri 8tate Sehael at Carrollton, the St.-
Louis Training School, and sueh other schools in
temporary or permenent camps a&s the division of
mental dlsaasea may establish in other places in
this sﬁate.

Also to Section 202,610 RSMo 1949, which reads:

"1, There shall be received and gratuitously

supported in the Missouri state schoola, feeble-

minded and epileptics residing in the state who,

if of age% are unable, or if under age, whose
parenta or guardisns are unsble to provide for
their support therein, snd whe shall be designated
as state patients; Such additional number of
feeble-minded anfl epileptics, whether of age or un=

~der age, as can be conveniently accommodated, shall

be received into the sgchool by the division of men-
tal diseases on such terms as shall be just; and
ahall be designated as private patients.

2. Feeble~minded and epileptics shall be received
inte the school only upon the written request of
the persons desiring to send them, stating the age,
place of nativity, if known, Christien and surname,
the town, ¢ity of county in which such persons re-
spectiveiy reside, and the ability of the respec=
tive parents or guardians or others to provide for
their support in whole or in part, and if in part
only, statlng what part; and stating also the dew
gree of relationship or other elrcumstances of con=-
nection between the patients and the persons re-
questing their admiesion} which statement, in all

P
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dases of sbtate patlents, must be verified by
. the affidavit of the petitioners and of two dige
‘interested persons, and accompanied by the opln«
" len of two qualified physiclans, all residents
of the seme county with the patlent, and acquainted
- with the facts &nd circumstances stated, and who
must be certified to be credible by the county
. Teourt of that ceounty, or, in the case of the eity
of 8%t. Louis, by the hospital commissioner or the
agaistant hospitel commissioner of said city; and
such counbty court, or, in the case of the e¢ity of
B8t, Louls, theocomptroller of sald ¢lty, must also
aerhifg, in each case, that such patlent is amn
eligible and proper candldate for admission t6 the

%3, Btate patients, whethér of age or under age,

- may algo be received Into ths ecolony upon the of=
ficial application of any judge of a court of recs
ord; provided, that the county in whiech such state
patients as are now inmates of sald school, resided
when they were admitted, and the county whereéin such
state patients herein admitted may reside at the time
of such admission, shall be liable fer end shall pay
int¢ the treasury of said school the sum of five dol~
lars per menth for each of such gtate patients.”

- Under the faots stated by you, we sasume that this pregnant
woman was committed as a state patient under psragraph 3 sbove, and
that Marion county has pald to the state school at Marshall the sum
of $5.00 per month for her care during the time of her sommitment
there. We do not believe that Marion County can be required to make
other payments, and we therefore believe that Marion ccunty ecannot
bs held liable for the expenses incldent te the birth of this child.

The next question is whether Marion county can be held liable
for the support of this c¢hild? The only theory upon whiech Marion
county could be held liable would be that this ehild,at birth, will
be a homeless, neglected and dependent child, and & ;a§a1 rosident
of Marlon county. We wlll ecénsider this matter of residence first,
We will begin by observing that it is our belief that the mother of
thig child is, and at all times since her comuitment te the state
school in 1924 has been, as she was prior to 1924, a legal resident
of Marion county.

In the case of Barth v. Barth, 189 S.W.(2d) 451, at l.c. 45k,
the court stated:
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"To ereate & residence in a particular place two
fundamentsal elements ere essential., These are

setual bodily presence in the place, combined with

& freely exorcised intention of remaining there
permanently, or fer an indefinite time, Whenever
these two elements combine & residence is created.
Neither bodily presence alome nor intention alone

will suffice to create a residence. Both must concur,
and at -the very moment they do concur & reasldence is
ereated, The length of the period of bodily presence,
however short, is of no consequence, provided the con=
curring intention 1s established by other evidence.
Otherwiseé it may become an Aimportant fact for consid-
eration in determining the existence or not of the in-
tenﬁion.ﬁ # uM

In the instant case, these btwo elements necessary to ereate
residence in Saline county, whehe the state school is located, are
not present, One of these elementa, & long period of bodlly pre-
sence in 8aline county, is present, but 1t cannot be inferred that
there is preasent an intention on the part of this weman to become

a reaident of Saline countys At the age of eight years she was fore

cesbly removed from Marion county to 8sline county, and has been
forceably kept there sinces Furthermore; 1t is to be doubted that
'she has sufficlent intellect to form #n intention as to residence,
We think this conclusion is supported by paragreph 1 of Section
202,630, RSMo 1949, which readat

"l. The superintendent ef the schoeol, with the
approval of the division of mental diseases,
shall have the power to refuse to dlacharge any
patient who, in his judgment, has not sufficiente
ly recovered to warrant their discharge and shall
-have the power %o discharge any patient who, in
his judgment, has fully recovered, and if a state
patient, said patient shall be returned to the
county from whence admitted, the sxpense thereof
to be pald by sald county."

It will be noted that upoen reeovery a state patient shall be
returned to the county from which admitted, at the expense of that
county, which would ecertainly indicate that the county from which
the patlent was admitted continued to be the county of the legal
residence of the patient. The $5.00 per month payment by the
county from whiclih the patlent is admitted, in the case of a state
patient, would indicate the same thing, and constlitutes an ade

mission on the part of the sending county of a continuing obligae~
tlon which could only be present in the case of a legal resident
of the sending county.

Ay
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We conclude, therefore, that this expectant mother is a legal
resident of Marien countye.  Her ohild will bs born in Saline county.
What, then, will be the legal residence of the ¢hild? We belleve
that the legal residence of the child will be Marion county, on the
theory that the legal residence of & new born child 1s the same as
' that of the mother, in a case, such aa this, of an illegitimate
child, whose father is not definitely lmown. In this regard we
direct attention to. the cese of Smith v ‘Young, 136 Mo. App. 65,

At 1.0, 73 et seq. of its opinion, the court stated:

- Wihe jurisdietion of the prebate eourt to appoint
a guardisn or curator for & minor is fixed by the
domicile of the minor, (Lacey v. Williams, 27 Mo.

- 2803 DeJarnet v. Harper, 45 Mo« Appe 415.)  And as
a general propésition, the domiclle of tha parent
is the demielle of the minor: (Marheineke v. Grot=
haus, 72 Mos 204; Garrisen v. Lyle, 38 Mo. App.558.)
The domic¢ile of the minor ls e maitter in pais which
the probate court must find as & fact to support its
jurisdiction in proceedings of this character. (Gox

v, Boyce, 152 Mo. 576; Johnson v. Beasley, 65 Mos 250.)
It seems, howsver, thabt the domiclle of the parent may

. not ne¢essarily &iways ¢ the domicile of the miner
for the purpese of determinling the jurisdiction of the
probate tourt, &s in ceses where both parents are dead
and the ohild is domiciled with the grend parents, who
are next of kin, end stand in loco parentis to the
minors Or where the parents have wholly abandoned the
shild to the grandpsrents, In the case of Cox v. Boyce,
152 Mo. 576, 1t sppears the mother of the minor was deid
and the father had surrendered end committed the child
to its grendfather in Linocoln county., In that case,
both father and grandfathsr resided in the same county.
After the c¢hild was committed to his care, the grand-
father was duly appointed curator of its estate by the
probate court of Lincoln county. The grandfather
afterwardas removed to Howell county. Ils was never disw
charged as guardian end ocurator by the probate court of
Lincoln county, After having resided several years in
Howell @ounty, the grandfather applied to and wae ape
peinted by the probate sourt of Howell ecounty as guare
dlan of the ehild and gurater of the estate; slthough
the child's father continued teo reside in Lincoln ecounty.
In & collateral attack upon the judgment of the Heowell
county probate court, by which the grandfather was ap=
peinted curator, the Suprems Court expressed the opinw~
lon that in view of the fact that the childta father had
surrendsred the minor to her grandfather, ths latter
stood in loco parentls towsard her and therefore his reg=
idence in Howell county wes the domiclle of the child,
and thus served to confer jurisdiction upon the probate

court of that county to appoint a curator.

”5’
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We éeneluda, therefore, that this child, when born, will be
a legal resident of Marion county. - We alsc belleve that sush child
will be & "neglected child", within the meaning of paragraphs 1 and

2 of Section 2114310 RSMo 1949, which reads:

"i, Seotlons 211,310 to 211,510 shall apply to

. ¢hildren under the age of seventeen years, in

- eounbies of the third and fourth classes, wheo

-~ are not now or hereafter inmates of any state
institution or any lnstitubion incorporated une
der the laws of the state for the care and core
reotion of delinquent children. When jurisdictilen
has been acquired under the provisions hereof over
the person of & child, such jurisdiction shall eone
tinue, for the purpose of sections 211,310 to 21L.510,
until the ohild shall have attalned the age of twenty-

"2,  Fovr the purpese of sections 211.310 to 211.510,
the words ¥neglected child! shall mesn any child.
under the &ge of seventeen yeers, who ls homeless
or abandonsd, or whoe habituvally begs or recelves
alma, ls found living in any house of 1ll fame; -or
with eny vicious or dlsreputable person, or who is
suffering from depravity of its parents, or other
perscen In whose care it may be."

- This ¢hild will not be an "inmate of any state institutien",
within the meaning of parsgraph 1l of Sectlon 211,310, suprsa, noct
having beéen cormmitted there by due process of laws. This b elng so, .
there is no obligation on the psri of the stabe sohool teo support
or keep the childi its mother is without a home and is mentally
incompetent, as ls the supposed father, Ws belleve, therefore,
that the child will be “homéless" within the meaning of paragraph
2 of Bection 211.310, supra. .

All of the above leads us to the conclusion that this c¢hild,
when born, will be a legal resident of Marion ecounty, and will be
a "neglected child® as that word is used in the Missouri statutes,
In thet sitnation we belleve that the position of Marion countyls
set forth in an opinion ( & copy of which is ericlosed) rendered
by this depariment Merch 21, 1951, to Honorable Llton A. Skinner,
Progecuting Attorney of Howard county. That opinion helds that
"the county in whlch & neglected child is so declarsd by the court,
1s lisble for support if the child has not®m commltted to guardian-
ship. The divislen of welfare may assist the county with ¢hild
welfare funds." -

We would also direct attention to Section 210.120 RSMo 1949,

which readst :

u6-,-
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"The juvenile court of the county of a homeless,
dependent, neglected or ill«tresated child's
regidence may equimit such child to the guardian-
ship of the division of welfare of the departe
ment of public health and welfare for the purw
‘pose of procuring fester or boarding home care
for said child,

YAny citizen may meke a verified complaint 'in
writing to the Juvenile court gtating that in
his opinion sueh a ehild is dependent upen the
publie for support, or in a stéte of habitual
vagraney or mendicity or is ill-treated, and

that his or her life, health or morels are enw
dangered by eontinued cruel treatment, neglect,
immorality, or gross misconduct of its parents,.
guardiens or custodiang) also giving sufficient
information to locate and ldentify such ehild and
prayfing for eppropriate action by the court in
conformity with the provisions of sections 210,110

"Upon the filing of asuch petition the judge shall
have summonsg issued requiring the c¢hild and the

- parent or parents, guardian or other persons have
ing control of the child, to gppear in court at a
time and place named to show cause why such child
should not be dealt with acecording to the provisilons
of sections 210,110 to 210,190,

"If the chlld has no parent, gusrdian or custodian
within the cecounty or if after reascnable effort pere
sonal service shall not have been mads such substi=
tute serviece, by publication or otherwise, as the
Judge may order shall be sufficlent. Any person may
gppear upon bshalf of the child and upon ordsr of
the judge the person or persons fillng the complaint
shall appear: Upon like order the county or prose-
euting attorney shall appear in suppoert of the come
plaint,”

CONGLUSION

It is the opinion of this department that an illegitimate
child, born to a woman inmate of the atate schoocl at Marshall,
which Iinmate was committed from Merion county, 1s a legsl resident
of Marion ecountye.

«7m
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It is our further opinion; 4f such ¢hild is found to be a
"neglected child", that Marion county is liable for its support,
if sueh child has not been admitted to guardlenship, and that the .
division of welfare may asslst the county with child welfire funds.

. It 1s our further opinion that the Juvenile court of Marien
county, having acquired jurisdietion of such ehild, may commit
such ehild to the guardianship eof the divigion of welfare of the
department of public health and welfare, fer the purpose of pro-
curing foster or boarding-home care for such child,

©  The foregoing opinion, which I hereby epprove, was prepared
by nmy Assistant, Mr. Hugh P« Williamson,

Very, truly yours,

JOHN M, DALTON

HPW/1d Attorney General .

enc. Opn., £lton A. Skinner,3-21-51




