e , A riparian owner of’ land abuttlng on a natural
WATER COURSE: or artificial water course may take water therc-
TRRIGATION: from for purposes of irrigation, and in such
: L ’ quantity as will not unnaturally, sensibly or

materially affect the flow ef the stream. -
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Fl L E D | April 30, '195u o R

Honorable Wesley MeMurry
Representative :
Scotland County, ' 5
Rutledge, Missouri g 1

Deaf Sir: :
'Yaur4faeent request rerfan‘affiaial opinion reeds as follows:

~ ‘ "1 am directing this letter to yau in regerd
’ to water rights in the Middle Pabius River,
in Seotland County.

”?ﬁi& is a dug canal vunning through Seotland
‘and sdjoining Knox Counties, and I request this
information regayding i?riﬁation projects, A
constituent hes requested informatlon regarding
the right to prosure water throughout the gea=
son frem this str&&m- ,

"I should like to have your ruling on thia, as .
several persons areg contemplating putting in
irrigation systems, and will apprsciate it 1f
you will advige me on the matbter."

While you do net 8o atate, we assume that the persons who
contemplate taking water from the Middls Fgbius River for irriga-
tion purposes are riparian.awnera, which 1is to say; persons who
own land abutting upon one, or perhaps upon both, sidas of this
river,

: Gertainly & perscn net & riparian owner would not have qny
right to usage for this purpose in those ]urisdictiams where the
riparian doctrine prevails.

We shall net here enﬁer into any eeursa of raasmning in an
attempt to show that ths ripsrian doctrine dees prevail in Mis=
souri, Our courts have always-held that the riparian doctrine did
prevail in Misgourl, and we likewise 20 hold,* We will further note
that the riparian doetrine is applicable to bobth navigeble and non-
navigable streams: This doctrine is pronounced in the case of Grel~
singer v, Kiinhardt, 9 S.W,(24) 978, 1.c.980,* This citation will
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be adduced subsequently in another connection, i

We also note that riparian rights attach to artificial as
well as to natural water courses. In the case of Greisinger Ve .
Klinhardt, supra, at l.c. 981, the court atated:

"In Brill v. Railroad, 161 Mo. App. 472, 1Ll 8. W;

174, Judge Ellison of the Kansas City Court of

Appeals said (loc. cit. 4475 of 161 Mo. App. (lhh
S.We 175)), quoting from Farnham: ,

"rIf the artificial channel is substituted
for a naturel one, or is created under such
eircumstances as indicated that it is to bg
permanent and to be a water coursé the same
a8 though 1t was created by nature, riparian
rights may attach te it.!

- ."In Ramney v. Railroad 137 Mo, Apps 537, 1ob.
oits 548, 549, 119.8.W. 4B, 1,68, the Sti Louis -
Court of Appeals, opinion by Judge Goode, held
that preseriptive rights might be acquired in
an artificlal water course, as well as in a nats
ural one, provided the artificilal water course
was intended to be parmanent,’ . o

Qur question now is whether persons owning land whieh ‘abuts
upon one or both sides of a navigable or non<navigable natural or
artificial water course can take water from such water course for
irrigation purposes, and if 8o how much.

" . A goneral statement of the law on this matter is found in
G Jc Vols 67y pe 1287, Seatian 850 et segs, which roadss

. _”A; Right to Use of Water for Irrigation’ Gener~
- 'allye« ls Riparian Owner, - 6« In General. In
Jurisdictions wherein the doctrine of riparian
rights obtains every rviparian owner on & stream
hag .a limited right to use the water to irrigate
his riparian lands, The rights of different ri«
- parisn owners are eaequal in this respect and there
is no superiority growing out of prior'riparian
awnership by one,

"oy Quantity. A riparian owner is not entitled
to use the entire volume of the stream to irrigate
his lands. Also; he 1s not entitled to use for

irrigation sueh quantities of water as will de~ ,
prive lower owtieps of a sufficient supply for their

. natural wants or damestic needs or such quantitles

=2
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as wlll destroy or materially impair the rights
of lower proprietors to use thelr due proportion

of water for the irrigdtion of their riparian
lands. His use of water for irrigation must be rea-
sonable and what is reasonsble 1s ordinarily a ques-
tion of fact depending on the circumstances of the
particular cass, although there are some things which
are clearly and obvl ously unreasonable, such as &,
neadless waste of water to the injury of other owne
ers. Reasonsbleness of use 1s not affected by the
mode of diversion. The quantihy of water to which
a riparian owner is entitled to use for lrrigation
1s necessarily indefinite, undcertain, and subject
to fluetustions; it depends on, and varies with,
the volume of walter in the stream, seaeons and c¢lie
matic conditions, and the needs of other riparian
proprietors, as well as hls own needs; and in de-
termining such needs it is necessary to consider
the area of irrigable land, and the charactsr of the
soil, owned by sach riparien proprietor. Where &
riparian owner or his grantor acquired title to the
land from the government subseguent to the adoption
by congress of the Desert Land Act and the statute
is applicable to the land, he is entitled, as against
a subsequent approprlator, to wabter for irrigatlien

v only to the extent te whileh he 1s a prior apprepria~
tor.!

o are unable to find a single Missouri case which deals with
the taking of water from a stresam for the purpose of igrigatlen,
There are numerous Migsouri cases which hold that one owning land
adjacent to a stream, which is to say a riparian owner, may not
arrest the flow of the stream, may not divert or obstruet it. We
belleve that the general principle of Missourl law in regard to the
taking of water from a streasm ls stated in the case of Grelsinger v,
Klinhardt, 9 8.W. (24) 978, At l.c. 980, the court atateds

"Conslderable srgument is offered by the defendants

to show that Stoutt!s creek was not s navigable stream,
with the apparent inference that therefore no riparian : ..
rights inure te owners of the land adjacent the arti-
ficial lake made by damming that stream., Riparian
rights are not confined to navigable waters. 1l Fapne

ham, 2783 2 FParnhegm, p. 1565. The right to the flow

of a natural nennavigable strésm,in its natural way,
epplies to upper and lower owners of land aeross which
the g tream flows., That may apply with equal force to

a stream diverted to an artificial channel, here
owner of & farm dug a ditch diverting & spring from its
natural course so as to cause it te flow over another
pert of his farm and maka a pond, an& divisad the dife

“3n
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- ferent portions in seVeralty, he cresated dominant
and-servient tenements as to this water flow, as
fully as it existed at his death, and the devisee
acquirihg the spring had a right to keeép open the
diteh s¢ as to maintain the status quo. Schuler
Vo wﬂiﬂe, 9 MO. App. 585-

: It will be noted that & riparian owner is. entitla I on-the
"~ basis of the above opinion, te the flow of a stream, 'in its
* patural way", which would seem to mean that no other riparian .
‘owner could take from a ptream sufficlent water to "unnaturally"
affect its flow, Tho above case was cited with approval in the
more recent case of Mueller v. Klinhert, 167 8.W.(2d) 670.

Also in the case of Mclntosh V. Rankin, 134 Mo 3&0, at l.c.
345, the court stated:

"It appears from the petition thqt the plaintiffs
are the owhers of a grist mill on a running stream.
As such they are entitled to the uninterrupted flow
of its waters in thelr natural channel and the use
of its power for their mill, if available for that
purpose without injury to others, without express.
statutory power, and 1If deprived of that use by .
the unlawful acts of the defendant set out in the
petitlon a right of action accrued te them for
damages for suech wrang.‘

On this point we direct attention to C. J. Vol 67, p. 686,
Section 12, through Seetion 17, which readat

"Right to Natural Flewr a. Lower Riparisn Gwner.
In the absence of any modification of relative
righta by contract, grant, licenss, appropriation,
or prescription, and subject to the paramcunt sove
ereign authority of the government, at common law
every riparian propristor is entitleé to the naturw
al flow of the water of a running stream through
or along his land, in its accustomed chanmel, une
‘diminished in quantity and unimpaired in quality,
exeept as the accustomed flow may be changed by the
act of God, and except a&s may be aceasianed by the
reasonable use of the stream by other like proprie~
Yors. The governing maxim 1s that water runs, and
ought to run as it has been acoustomed Ho run, This
rule does not imply any ownership or property right
to the flowlng water 1tself, although it has been .
sald that the waters of a stream are the private
. property of the owners of the land beordering on the
o stream, but is merely & right to have it continue
in 1ts accustomed channel and volume and to make a

benefieial use of it while passing over the land, -
de . .
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to such reasonable extent as will not impeair its
ugefulness to other riparisn preprietors., This
right to t he natural flow 1s not an easement,

nor an appurtensnce, but la inseparably annexed

to the seil and is part and parcel of the land

itself, so that, even though severable from the
land, when so severed, the right no longer 1z a
riparian right. Such right is & valusble, vested
right so that the owner cannot be deprived thereof
excepl by due. process of law &nd on compensation
made, The right is not limited te a body of waber
whieh flows in the stream at the period of greater
scarcity, but the riparian owner is entitlsed to

the ordinary and usual flow of the stream, lncluding
aceretions from snows. A riparian ownsr way not comw
plain of artifilecial means of supplying the water so
long as he secures the same quanblity and quality =
which were furnished by the natural Tlow of the
atreamn. ‘ -

"b. TUpper Riparlan Owner. As agalnst lower ripavian
owners, upper riparian owners are entitled to have

the water flew from thsir lands to the extent it weuld
naturally llow, subjsect to reascnable usage by them,
unless such right has bsgen curtalled by grant or ad-
verse possesslions Such right is an eassemsnt,. '

"6, Right to Use Water., = &. In General. Subject .
to any paramount right to ths use of the water exw
lsting under the general law in some other person,
a ripaerien owner has the right to meke any use of
the water, beneficlal to himself, on the riparian
land, which his situation makes possible, so leng
as he does not inflict any substantial or material
injury on those below him, and he may facilitate
his use of it by any appropriate means but all the
riparian proprietors have an squal or common right
to use the water, and esach must exerscise his rizhts
in a reasoneble mauner and to & reasonable sxtent,
20 a8 not te interfere unnecessarily with the cor=
responding rights of others, and water diverted bui

not consumed by & riparlan owner must be returned to

the stream before 1¥ passes his land. This right is
one gnnexed and incldent to the land, being & real
or corporeal hereditament, in the nature of &n easee
ment, This right to the use of the water does not
arise from the fact that the water 1s flowing, and
thet any part thersof used is immediately replaced
by water from the current above, but arises out of
the ownership of the bank; although it exlsts in«
dependently of any claim of ownership of the water,

5w
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and from the situation of the land with respsct

to the water, the opportunity afforded thereby

to divert &nd use the water upon the land, the
natural advantages and benefits resulting from

the relative positions, and the presumption that

the owher of the land acquired 1t with a view to the
use and enjoyment of these opportunlties, advant=
ages, and benefits., It exists independently of use
or appropriation. And exclusive righta to the flow
of the stream cannot be acquired by mere priority of
use, The relatlive amount of watershed owned by ade
joining riparian proprietors does not affect theilr
individual rights to a proper use of the stream.

- The use must be made only on the parcel to which

the riparian rights atbach. In the ecase of ripa-
rian owners on opposite sides of a stream form-

ing the boundary, thelr respective rights to use
the.water do not result from the fact that the
boundary is the center of the stream, bubd arise

by mere operation of law as an ineident to the owner-
ship of the bank, and hence the formation of the bed
of t he stream, its varying depth, and the consequent
course and direction of the current are wholly immas«

" terial circumstances. It has been sald that any ine

jury to a lower riparian owner ineldental to the rea-
sonable use of the stream by a higher riparian owner
glves no right of redress, and that a riparian own=
er who 1s not injured by the use cannot interfere

"o« Reascnableness of Use. A riparisn owner's
rights are not measured by the necessities of his
own business, but by the rule that hls use of the
water must he reasonable when conaidered with ref=-
erence to the needs or ripghts of other riparian
proprietors on the streem, and any malielous or
wanten use or abuse of his water privileges by a
riparian owner 1is unreasonable and actionable.
There is no fized rule of law for determining what
will constitute a reasonable use; but each case dew=
pends on its own partlicular facts, and the resason=-
ableness of a particular use 1s generally a quese
tion of fact for the Jury, although the use of the
water may be so plalnly excessive as to be unreaw

scnable as a matter of law. In determining the

reasonableness of a particular use it 1s proper to
conslder the character and size of the stream, its

- locatlon, the nature and condition of the lmprovee

ments thereon, the uses to whieh it i1as subservient,
the state of civllization, climatic conditions, the

b=
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custom and usage of the people in the vécinity and
elsewhere in regard to the management of business,

the hours of labor, and the use of the water of such
streams, the natire of the banks, the volume of water,
its fall and velocity, the subject matter of the use,
its object and extent, the necessity for it, and the
previous usage.

s, Use for Particular Purpose « (1) Natural Wants.
Grounded on actual necessity, so long as his use of
the water is reasonable in manner and extent, a rl=-
"parlian proprietor is entitled to take from the strean
‘so much water as may be required for his natural wants,
or for domestic purpoaes, such as washing, drinking,
cooklng, and other household uses, or for watering
his animals, regardless of the effect on other ri-
parian owners lower down the stream as diminishing
thelr supply, and even though thereby all the water
be consumed, This right is not dependent on whe=-
ther the dwellers occupy homes or hospitals, or are
sheltered by tents, or live in the open, and the

same rule has been held applicable to a modified
extent, to municipal and other waterworks having

the rights of rlparian proprletors.

"{2) Artificial Wants. Water may also be used for
certain artifieial wants, such asirrigation, mining,
mechanlcal, or manufacturing purposes, the develop=-
ment of power for use or sale, the maintenance of a
canal, the floating of logs eor rafts, or fishing,
provided it does not sensibly or materially diminish
the quantity."

CONCLUSION.

It 1s the opinlon of this department that a riparian owner of
land abutting en a natural or artificial watsr course may take
water therefrom for purposes of irrigation, in such quantity as
will not unnaturally, sensibly, or materially affect the flow of
the stream.

The foregoing opinilen, whieh I hereby approve, was prapared by
my Assistant, Mr., Hugh P. Willlemson.

Very truly yours,
HPW/1d JOHN M. DALTON

Attorney Gensral
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