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ELE ON$ BT S person votlng in a primary election morally

PRI Y @LECTIONS' ebligates himself to support the nominee of

VOTERB: e . the primary in which he participates. However,
i ‘ t?li obligation cannot be enforced by any court
o 0ol 8We

June 17, 1954

Honorable. Eaualaa Mnhnkey
Praseaubin% Attorney
Taney Coun - :
Forsyth, ﬁisaeur&

Dear 8ir:-

By Letter dated April 39. 195&: you raquem:ed an orfiaul
opinian as fallaws:

Mohis question has been ﬁrbpaundaﬂ be me
in view of the eaming pr&mary:

“ﬁay a vaﬁer agk for and raeeiva far pupe
pose of voting any party ticket he desires
without obligating himself as to ﬁanéral
Electiony"®

The quelifications required for a peraen affering to vote
in a primary election are prescribed by seetien 120.1460, RSMo 1949.
Sald Section reads as fellawaa'

“"No person shall be entitled to vote at
any primery unless a qualified eleotor

of . the precinct and duly reglstered therew
in, i regisbsat&nn thereat be regquired

by law. and - known te affiliahe ‘with the
political party named at the hend of bthe
ticket he calls for and attempts to vote,
or obligates himself to support the nomi-
nees of 3&1& party at the fellewing general
election," _

Under certaln clrcumstances, & voter in e primary election
is required to take en cath, This r@quiremant g made by Section
120.470, R8Mo 1949, which reads as: follows: <

"It shell be the duty of ‘the ehallenger
to challenge and the duty of the Jjudges
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of election to reject the ballot of any
person attempting to vobte other than the
ticket of the party with which he la known
to be affiliated, unless such person, when

. challenged, obligates himself, by oath or
affirmation administered by one of the

Judges, to support the party nominees of
the ticket he is voting in the following
general eleotion. . All Judges of the elec~
tion shall have authority and are empowered
to administer such oath or affirmation, send

- gny person offering to vote who shall fail

or refuse to take or make such cath or affire

mation when demanded by such challenger, or

required by any judge, shall not be allowed
to vote at such primary election." |

we arelﬁnablelté.find'a:Miaaeﬁ#ivaaééﬂ?ertainiag to the

enforceability of the twe above statutes. However, in the State
of Texas there 18 a requirement that the following "test" be
printed on each ballot in a primary elections

"T'ema_  {inserting the name of
the polltical party or organization of
which the voter is a member) and pledge
nyself to support the nominses of this
primary." ‘ ’

The Supreme Court of Texas in 111 Tex. 29, Westerman et al.

ve. Mims, 227 S.W. 178, disecussed the effect of the Texas provision
at some length. That discussion 1s quoted herewith (l.c. 180,

181):s

"If the entire purpose be not accomplished
in determining whether the voter is a mem-
ber of the party, having a subsisting intent
to support the nominees, stlll we cannot say
that the pledge imposes an executory legal
obligation. The specific statutory pledge
is to 'support! the primary nominees. As
stated by Webater, to tsupport' is 'to up-
hold by aid or countenence.' The Leglslature
mast have given such an interpretation to
the pledge, if they considered 1t binding

on future conduct, in exacting it of women
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voters, when extending suffrage to them in
- primaries and conventlons only.

"The ¢¥ital distinction betweéen a legal obli~-
gation and a moral obligation is that 1t is
practicsble to enforce the former and imprac~
ticable to enforce the latter. To give effect
to the distinetlion is to deny that the pledge
imposés & legal obligation on the voter. It

is utterly impracticable to enforce an obli~-
gation to uphold another by ald or countensnce
through either a decree for specifiec performance

or an award of damajes.

"Of the decisions relied on by the contesting
respondents to sustaln the view that the pledge

- imposes a legal obligation on the voter, the
case of Btate ex rel, Labauve v. Michel, Seere-
‘seems nearest in point, In disposing of the
objection that the statute requiring thé voter
to declare his affilistion with the party holde
ing the primary violated the article of the
Gonstitution of Louisiana which secured the
voter the right to prepare his ballot in
secrecy, the court said:

"'The answer to this is that the voter, by
participating in a primary, impliedly promises
and binds himself in honor to support the
nominee, and a statute which exacts from him
an express promise to that effect adds nothing
to his moral obligation and does not undertake
to add anything to his legel obligation. The
man who cannot be held by a promise which he
knows he has impliedly given will not be held
by an express promige,!

"We do not regard this opinion as contrary to
our conclusien. The court affirmed that the
primary voter, with or without the statute,
incurred e moral obligation.binding on his
honor. The court concluded that the obliga-
tion was no greater with than without the
statute. In our opinion, the court did not
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declare or mean to declare that there is any
legal obligation with or without the statute.
On the contrery, the court found that there
had been no attempt by the Legislature, in
‘enacting the statute, to impose on the vobter
anybhing ‘in the way of a legal obligetion,

RIn our opinicn, a voter canndt take part in

a primary or convention of a pardy to name
party nominees withoub assuming an obligation
binding on the voter's honor and consclence.
Such ‘obligation inheres in the very nature of
his sot, entirely regardless of any express
pledge, and entirely reégerdless of the require-
ments of ‘any statute. The obligation, like the
promise exacted by the statute when treated _
as governing future conduc¢t, 1s for co~operation
in good faith to secure the auccess of the

- nominee.s There is no reasonably certaln measurs
of bona fide co-operation In matters of this
~sort. The voler's conduct must be determined
largely by his own peciiliar sense of propriety
and of right. It 18 for such reasons that

the courts do not undertake to compel perform-
ance of the oblipgétion. Being unenforceable
through the eourts, the obligation is & moral
obligations Herriott v. Potter, 115 Iowa, 648,
89 N.We 91, 92. As stabed by the Suprems Court
of Pennsylvaniat

"tA morel obligation in law is defined as one
"which cannot be enforced by setlon, but which .
is binding on the party who incurs i%, in con-
gclence and according to natural justice."!
Bailey v, Phila., 167 Pa. 573, 31 Atl, 925, 926,
46 Ame St. Rep. 693. | '

"(6) Moreover, we think the leglslative in~

tent ought to be plaln befere ballots are held
forbidden which reflect cénsclentious changes

in party fealty., Grave doubt might arise as

to interference with the privilege of fre¢

suf frage guaranteed by our Constitutlon should
the statute be construed as invariably requlring
the casting of certain ballotas., In rejecting
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that construction, we avold any serious question
of the validity of the statute and follow the rules

"tThat where a atatute is susceptible of two
constructions, by one of which grave and doubt-

- ful constitutional questions arise, end by the
other of whlch sueh questions are aveided, our
duty is to adopt the latter.t U, S. v. Del. & H.
giég 213 U. S. 408, 29 8Bup. Ct. 536, 53 L. Ed.

19y oo , ‘

"We do not say that circumstances might not’
arise under which one who had participated

in a primery would be Pelieved of the moral
obligation whieh is erdinarily incurred not to
undertake the nomineets defeat.i # # 4 % % "

~ We concur in the conclusicn of the Supreme Court of Texas
that the obligation incurred by a voter in the primery election
is an obligation that is completely unenforceable. We also
concur that a moral obligation is ereated. Whether or not a
voter wishes td ignore this obligation is a matted which must
be decided by his own conscience end sense of honore.

CONCLUSION

¥

It 1s, therefore, the opinion of this office that a person
voting In a primary election morally obligates himself to support _
the nominee of the primary in whioh he participates. However, this .
obligation cannot be enforced by any court of law. : ‘

This opinion, which I hereby approve, was prepared by my
Asglstant, Mr, Paul MecGhee.

Very truly yours,

JOHN M, DALTON
Attorney General
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