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NCE: TV Picture Tube Guaranty No. 5001, not a contract of.
ENSURA indemnity insurance so long as sold by seller -or one’
- gervicing tubes guaranteed, but if TV Picture Tube
Guaranty Co. does not service or sell tubes guaranteed,
such company must be licensed as an insurance carrier.

July;Zl, 1954

Ennarahle G, Lawranaa Laggett

Bu aw"ﬂtenaanﬁ of the ﬁivisian of Inauranaa
Jefferaon Bullding . ,
Jefferson City, Miaaewri

Dear Mr, Laggeht‘

The following opinion is randersﬁ in reply te your request
ra&ding as follows:t.

You will finﬁ attacha& hﬂratﬁ a so~called
‘@uaranty Form! which is aaw‘heing sold in
Kansas Olty, Missourl. You will alse f£ind
encloged a copy of a . lebter which we have
repelved from the Better Business Bureau
of Hansas City, Missourl, which may be of
assist&nce to you in renéaring your epinion.

"Phe purpose of this lettar is o respect-
fully ask you to examine the enclosed docu-
mants and render an opinioen as to whether
or nét the enclosed 'Guaranty Form! consti~
tutes a oontract of insurance undey the
applicahle statutaa of this Sbaﬁe.

A pule %o guiée asg -8t the very eemmeneemenb of this opinion is
aptly stated at 29 Ao Jur., Insurance, Sec. liy, &8 follows:

"Whether a aarporatian ar asaaeiation is
engaged in the insurance business must be
determined by the particul av objects which
it hag in view, and not by asbstract declar~-
ationg of general purposesy the business
which the orgenization ig actually carrying
on, rather than the mere form of the organ-
ization, is the test for determining whether
it is carrying on an insuranae business."



Honorable €, Lawrence Laggett

In order that no doubt will exist as to the wrlitten provisions
of the agreement being construed, TV Picture Tube "Guaranty" No, 5001,
is here quoted in 1te entirety:

ORIGINAL TV PICTURE TUBE Ho. 50O
Return to Office GUARANTY

For the sole consideration of the sum of $15.00, the receipt of
which is hereby acknowledged, the TV PICTURE TUBE GUARANTY COMPANY,
314 Finance Bullding, Kenses City, Missouri, does hereby guarantee that
the picture tube in the television set described below will not wear
out or burn out or cease functioning as the result of defects inherent
in the picbture tube itself during one (1) year from the date hereof,

If said picture tube shall cease funectloning from such causes, within
such period of time, the TV PICTURE TUBE GUARANTY COMPANY agrees to.
glace {or cause to be replaced) sald tube wlth one new, unused pileSure
e of the same size and quality as contalned in sald set at the time
of signing of this guaranty, as well as. all the costs of installation
of the new tube vt

EXCLUSIONS

This guaranty does not cover or inelude color pleture tubes, ple=-
ture tubes which excaed 21 inches in size, nor does 1t cover, ineclude
or guarantee against damage to, breakage or destruetion of the picture
tube resulting from mishandling, tampering, or negligent acts of the
owner or others, inecluding but not limited to, dropping, striking,
jarring, bumping or otherwise abusing the set, it belng the intent g
guarantee only against wearing or burning out under ordinary, reasdf-
able use, Only one (1) picture tube per set will be replaced durlng
the term of thls guaranty. N

CONDITIONS

This guaranty shall be void if the set described below is sold,
rented, loaned, or otherwise transaferred to anyone other than the
owner, or if the sald set or pilcture tube is removed from the lcca~
tion set forth above without the written permission of the guarantor,
and this guaranty is not assignable or transferabls, By signing
this guaranty below, the owner agrees to give any burned out, re-
placed picture tube to the TV PICTURE TUBE GUARANTY COMPANY. In the
event the picture tube Iin the television set described below ceases
to function, the owner shall have the burden of proving that the
faillure of said tube comes within this guarantee.

P
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Owner's Name (Print)  Owner's Address

Reseiver Manufacturer ~ Model  Receiver Number

Size of Tube "TﬁbQVNﬁmﬁéf " Where PurthSGd -~ Date Purchagﬁd Now
‘ o S or Used '

I HEREBY. CERTIFPY THAT THIS DESCRIPTION
IS CORRECT, THAT THE ABOVE SET AND TUBE - B
ARY LESS THAN FQUR YEARS OLD, AND THAT - Quner's 8ignature
MY TELEVISION RECEIVER I8 NQW'FERFOHMING _ o
&&TISFACTQRIuY.

Date

GUARANTY LFFEOTIVE FOR ONE (1) YEAR TV PICTURE TUBE GUARANTY COMPANY
FROM 12 O'CLOCK MIDNIGHT ABOVE DATE,
| - - By

|  Representative!s Signature
VOID if not countersigned - ;
by M. L. BRINK

President, TV Picture Tube Gﬁaranty'Compahy

IMPORTANT T

Should the television set eease functioning, the
owner should call a reputable television repailr
man, If the owner 1s advised that the plcture
tube is faulty, hotice by written lebtter or tele-
phene ghould be given to the TV PICTURE TUBE - ‘
GUARAHTY COMPANY within forty-eight (48) hours af-
‘ter receipt of such advice, .Fallure to give such
notice; or replacement of: said tube without notify-
ing the TV PICTURE TUBE CGUARANTY COMPANY and perw
mitting it to replace (or cause to be replaced)
sald tube, volds thls guaranty, at the optivn of
guarantor.
_ TV PICTURE TUBE GUARANTY €O,

314 Finance Bui)ding Phone BAltimore 6619 Kansas City 5, Mo.

-3=-
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: Seétion 375,310 RSMo 1949, aontaiha“tha following language!

"Any assoclation of individuals, and any
corporation transacting in this state any
insurance business, without belng author-
ized by the superintendent of the insurance
‘division of this state 5o to do, or after
the authority so to do has been suspended,
revoked, or has expired, shall be liable
to a penalty of two hundred and fifty dol-
- lars far each offense, # # #,"

In State ex rel, Inter~1nsurance Auxiliary v. Revelle, 165 8.V,
108L,. 287 Moy 529, l.c~ 535, the Supreme Gourt of Missourl spoke as
fellowaz

_ “The essential elements of a conbract of

 insurance are an agreement, oral or writ-

- ten, whereby for a legal conslideration the

- promigor undertakes’to indemnify the promisse
if he shall surfer a apeaified loss,"

In the case. of Bogers v.;Shawnee Fire Insurarc e Company of
Topeka, Kansas, 111 8.,W. 592,132 Mo. App. 275, l.c. 278, the Kensas.
City Court of Apgeals used the following 1anguage in discussing the
words indemnity and 'insurance : -

“Indemnity signifias to reimburse, to make
ood and to compensate for loss or injury.
%u Words and Phrase$, p. 3539.) Insurance
is defined by Bouvier, !'to be a contract
by which one of the partiss, ecalled the
insurer; binds himself to the other called
the insured, to pay to him e sum of money,
or otherwise 1ndamnify hum Al
In reviewing the provisions of tha ?guaranty agreemsnt being
construsd we find the legal consideration of fifteen dollars men-. !
tioned therein as moving from the promisee to the promisor, to
support the agreement for a specified term of one year, The in-
demnity promisad 18 capable of admeasurement by arriving at the
replacement cost of: a new, unused pleture tube corresponding in
size and .quallty with the Wwube which is guaranteed at the time the
consideration for the agreement 1ls paid., The actual language of the
guarsntee is as follows: ‘
Moy % does hereby guarantee that the pic-
ture tube In the television set described

Lo
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below will not wear out or burn ogt °§
cease functioning as the result of defects
inherent in the plcture tube 1tself during
one year from the date hereof. # 4 wh
(Underscoring supplied.)

In the case of 8tate of Ohic ex rel Duffy v, Western Auto
Supply Company, 13l Ohio St. 163, 16 N, E., 24 256, 119 A.L.R,
1236, 1l,c, 124 O, the Supreme Court of Ohio was alluding to the
difference between a seller's warranty and an inaurance indemnity,
and spoke as follows: .

"A warrvanty promises indamnity»against de~-
fects in the article sold, while insurance
indermifies agalnst loss or damage result-
ing from perils outside of and unrelated
to defects in the artlcle itself.

The rule quoted above fram State of Ohio ex rel, Duffy v, Western
Auto Bupply Company 48, in our opinicn, to be applied to the agree~
ment offered by TV Picture Tube Guaranty Co., only in the event
that such company is a seller of the tubes guaranteed, or when the
guarantee is lssued after sald company has repaired or inspected
such tubes. To rule otherwise would allow the company to offer the
public a highly speculative indemnity contract not bearing the
characteristics of a seller's warranty of product or service, and
would be well within the terms of & contract of insurance not to be
written except by persons or corporations duly licensed to engage
in such business by the State of Missouri,

CONCLUSION

It 1s the op%nion of this office that TV Picture Tube Guaranty,
No. 5001, issued by TV Picture Tube Guaranty Co., 31l Finance Build~
ing, Kanses City 5, Missourl, is to be ¢onstrued as a contract of
indemnity insurance, unless the object of the guarantee made there-
by is .sold, or serviced, by TV Picture Tube Guaranty Company. If
such conditions are not complied with the agreement is ome of ine-
surance which may not be sold or offered for sale unless the pro-
mlsor is licensed to conduct an insurance business in HMissouri.

The foregoing opinion, which I hereby approve, was prepared
by my assistant, ¥r, Julian L, O'Malley,

Yours very truly,

JOHN M., DALTON
Attorney General
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