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INSURANCE: Current agreement :Corms, Nos. 9, 12 and 111 issued 
.. by United Developmen't Co., Inc., a Missouri corpora­
tion, and Mount Lebanon Cemetery, effect a contract 

· or insurance and may not be negotiated unless said 
corporation and association are licensed to conduct 
an insurance business in Missouri • 

August 9, 1954 

HotaQ:Vflbl~ c. Lawrence Leggett 
SUpt;Jz.fntf&tldep.t ot the Divitd.on ot Insu:t'anoe 
Jefte:t'sonBta1ld1ng 
Jefferson City, Missouri -

Dear .vri:r. Leggett: 

'!'he following opinion is rendered in reply to your 
inquiry reading as tolltnf~J: 

"Re: ~1Qunt Lebal'l.Oll Cemetery 

"Dear General Da.l ton t 

••You will find enclosed photostatic copy 
ot . a contract being issued by the cap .. 
t1oned organization. 

,- n I respec t.fully ask you to e~amine these 
docuntents and :render an official opinion 
ot yotW ott1o$ as 't»o wh.eth&:V ott not such 
doeuments constitute a contract of in­
surance under the applioa.ble la'Sots of this 
State ... 

Documents reterred to in the opinion request will be 
briefly ret'erred to in this qp1n1on aat 

(1) 

(2) 

Form 9 1 "Guarantee" ot Mount Lebanon 
Cemetery• · 
F.orm 111. "Otfarn of purcha,ser to buy, 
through insta.ll.ment payments, s. burial 
lot f'ro:rn Un! ted Development Co-. Inc • .; . 
such co1npanyt s acceptance of' the "offer" 
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and the promissory note given by the 
p~ehaser to United Development co., 

·Inc, · 

( 3) Form 12 1 "Protection Agreement" exe• 
outed by Mount Lebanon Cemetery and 
signed by tl'la purchaser. 

' 

(4) Letter dated. 11ay 5, 19.$4; directed to 
the purchaaer by United :Development 
Oo,, Inc., and signed by the oom.panyts 
sect'et~t.. w. F. Hecht • . : " < .~. ~. l : ' ' ' .. 

For the purpose of th~$ op1nion 1 t will not be necessary to 
quote the full text of each ot . the documents briefly described 
above. Pertinent pvovisions of the documents will be quoted 
when :related to the inquiry being made. 

It appears that United Development Co., Inc., a Missouri 
corporation, has sutftoient title and interest in Mount Lebanon 
Cemetery to allow 1 t to sell burial plots in such cemetery to 
thos.e who will ot'ter to buy the same for the p:t'ice .t'ix.ed. 1n 
Fol:Wl 111, and to be paid tor by installment papn$nts mentioned, 
such agreem.ent to be .furthe.r evidenced by. an installment !rom ... is­
sory note fully described in Form 111. This "o.trer" is q$.;. 
outed by the purchaser and is accepted by United Devel()~ht 
Co., Ina,., over the signature of w. b.,. Hecht, Secreta.ry of :the 
company.~. The purchase price ot the burial plot, plus a service 
charge, :La to be paid in installments over a period of thirty•. 
two months., One of the mutual covenants in Form lll provides t 

"It is intended that this otter shall upon 
acceptance by the Company become the agree­
ment between the parties and shall be bind• 
ing upon the heirs, executors, administrators \ 
successors and assigns of the parties hereto.t. \ 

Under the terms ot the installment note made a part of Form 111, 
"upon non-payment of any installment at its maturity, at the op­
tion ot the holder, without notice, all remainin§ installments 
shall become im:ru.ediately due and payable, -11- 'll· 'it-. Another 
of the mutual covenants· 1n Form 111 which is of prime importance 
in this inquiry reads as follows: 

"The purchaser hereby acknowledges that he 
or she has carefully read and fully under­
stands the terms of this offer and that 
there are no conditions or representations 
other than those contained herein. tt 
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Honorable c. LfA,wrence Leggett 

Form 111 discloses that it, the ttorrer," was made by the pur­
chaser on May ~., 1954, with acceptance by United Development 
CoH Inc., on the same date. The installment note of the 
pUrchaser is also dated May 4, 1954. 

Attention is now turned to Form 12 1 the "Protection Agree ... 
mentu. dated April 21, 1954 and signed by Mount Lebanon Cemetery 
over the signature ot w., F, Hecht, Seo.retary. This Form 12 also 
carries the signature of the purchaser named in Form 111, and 
discloses what promises are made by Mount L&banon Cemetery to 
the purchaser named 1n FQrm. 111 heretofore described. Although 
Form 12 .1s dated April· 21, 19$4.t it is described as being: 

''~u.pplemental to an A~eement of even date, 
by and between MOUl'lT LEBANON OEMETEHY, 
therein design~ted the •company,• and 
Rioha.Fd G. Kerlin of 8t• Louis County, 
therein de signa t$d the •Purchaser. '" 

It is considered that the reference just made, is to Form. 111, 
although the latter discloses a date of May 4, 1954. 

Form 12, the ''Protection Agreel:ll.ent, n is of prime importance 
and its full text is quoted as follows: 

"PROTECTION A.GREEl.'I;}EN~ 

"This Agreement made this !! day of April, 
1954, Supplemental to an Agreement of even 
date, by and between 1<10UNT LEBANON CEMETERY, 
therein designated the •company,• and 
Richard Q. Kerlip of St. Louis County, 
therein designated the 1 Purchaser, 1 

''WITNESSETH, that: 

"WHEREAS, in accordance with the terms of 
said Agreement of even date, Purchaser has 
purchased from the Company on installment 
paymentst a plot in Mount Lebanon Cemetery 
located in StJ, Louis County, 1•1o., containing 
ll_adult interment spaces to be used exclusively 
for interment of Caucasians, and 

"WHEREAS, the parties hereto desire to provide 
funds for the payment of the purchase price of 
said plot, in the event of the death of the 
Purchaser and for other interment services as 
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hereinafter set .t'orth, 

"NOW '.FHEfiEFORIE, in consideration of the pre­
mises and the covenants hel'ein contained, the 
Company AGREES TO GIVE, AT ITS OWN EXPENSE, a 
non-cancellable five years .Protection Plan on 
the life ot the. :Purchaser with said Company 
designated as.the primary beneficiary under 
the policy • 

"THE Cm1PAJ:fY WILL PAY ALT.~ COSTS upon said 
Plan a.nd keep same il1 . .fUll f'oroe a.nd effect 
fQr a. period not to exceed five years from 
date hereof without oost to the Purchaser, 
provided said PtU'ohaser promptly makes all 
ot the payments in accordance with the terms 
ot his plot purchase agreement of even date 
and heretofore mentioned. However, said Pro­
tection Pla.n will, at the option of the Company, 
be allowed to lapse forthwith and all of the 
right to the hereinafter mentioned protective 
benefits shall terminatet in case of det'ault 
t'or more than thirty (30J days in any of the 
installment payments in sa.id plot purchase 
agreement provided. 

"IN THE EVENT OF DEATH OF TRE PURCHASER, except 
by his own hands, while this Agreement is in 
full force and effect, the Company- agrees to 
do the following things: 

"Deed to Lot 

. 
11 To convey to Purchaser's wire, Muriel, 
herein designated seoonda.r'fbeneficia:r•y, 
if living, and, if not living. then to 
the heirs at law or the legal representa­
tives of the Purchaser, a Deed, 1f not yet 
issued, to said plot described in purchase 
agreement WITHOUJr FURTHER PAYMENT. 

"&lill5.-0o Grave l'1arker Installed 

uTo p~omptly install upon the plot where 
Purchaser has been interred in Mount Lebanon 
Cemetery, an individual Bronze Grave Marker, 
then regularly sold at retail for not lass 
than ~~11,5.00.· Said Harker shall be inscribed 
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. with Pu:rchasarta nfU!le, date of birth and 
date of death. · 

"$6o~oo Interl1!$nt Services 

•*'.fo ~ay to the .FtW.era~ Dit"eetor des1gll$.ted., 
or to_ the c~m.etery, as the case mar be, the 
su.m. e>t $6o .• oo :r.orf:J; ·or to apply up()n, Pur,...· 
chaser's itttia~ment service• · Such service 
to· include. ~pe,n.ing and closing ot .the gra:ve, 
erec·tton ~d use 6t the Ohe.pel 1'ent, use of 
til$. gr>~e~s-·anct·e'qll,ipment• • 

uoancellatio~ of ·Bf:da.nce Due 

"To ¢anc~l the balano.e du,e k:t. thou.t any further 
payment. in the event. ot death of .the Purchaser 
ex:Qept by his own 1uuld.s ~ · 

"Tl:US SDPPLE?1ENTAL AGREEiviEN:t' shall become 
efft1tct:t.ve when duly signed by an authol'*izad 
official or .the Company .• 

' . . . ' ' . 

ttnlf 'WITNESS whereof the pa.r·t:t.es hereto have 
executed this Supplemental Agreement the da.y 
and year first above written. 

11Form 12 

MOUNT LEBANON OE~mTERY~ 

BY: · w. F •. Heen~, Seex .. 

X , Richard G: Ke;rlin 
Pur~ha.ser n 

It will be not ad that Fornl 12, quoted above~ alludes to . 
the fact that the Puroha.aer named in Form 12 has purchased a 
burial plot in Mount Lebanon Cemetery from United Develow;ment 
Co., Inc.; that the partie a to- the "Protection Agreement t ··· 
(Form 12); . · · 

" ~} ~{" -l~ desir'e to provide. :funds tor the 
payment of the purchase price of said 
plot, in the event .of the death of the 
Purchaser and for other interment 
services. 11- -J} i}11 
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In order to accomplish the objective as outlined above, Mount 
Lebanon Cemetery agree~ to give, at its own expense, a non­
cancellable five years Protection Plan on the life of the Pur­
chaser, with I\fount Lebanon .Oeutery being designated as the 
p:r?im.acy beneficiary under the policy. Unde:r the "Pl'oteotion 
Agreement", Form 12, quoted above,. Mount Lebanon Cemetery agrees 
that it the Purohase:r Iiamed ·in Form 111 promptly makes 1,111 of.' 
his installment payments becoming due on the burial plo1; pur-. 
chase agreement (Form lll), Mounp Lebanon Oemeteey will pay 
all costs upon the Protection Plan (Form 12) for a period of 
.five years, such Pr.otection Plan tnilling for (1) a deed to the 
burial plot contracted by ·the purqhaserto be bought fttom 
United Development co., Inoi!o, .(2) .installation of a grave . 
marker, and . (J) interment service~ of the value of ~~60. 00, 
A cancellation clause in the Protection Agreement provides 
that Mount Lebanon Cemetery agrees: 

"To ca.noel the balance due wi th,out any fur­
ther p~ymant in the event ot death of the 
Purchaser except by his own hands." 

Form No~9; a "Guarantee" issued by Mount Lebanon Cemetery 
provides aa follows: 

ttGUARANTEE 

11Mount Lebanon Cemetery does hereby 
cert1ty that the following statements 
are tr.ue a.nd oo~rect relative to the 
atta.cheii agreement for the purchase of 
a burial lot: 

"1 •. That the sa~d lot is .free and clear 
of.' all encumbrances and tax obligations. 

"2. That Mount Lebanon Cemetery has been 
dedicated exclusively for the interment 
of members ot the Caucasian race. 

"3. That the purchaser shall have the 
right to transfer ownership 1n his or 
her lot to another member of the Caucasian 

·race. 

"4. No space .for interment in the Garden 
where a selection may be made, will be 
sold for less than One Hundred Sixty-Five · 
($165.00) Dollars per space, including care 
and maintenance fees, after said Garden is 
fully completed •' tt 

6 "' - -
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The document which discloses that the entire plan is 
in operation is manifested by the following letter dated 
May 5, 1954: · 

Perpetual Charter 

MOUNT LEBANON 
The Qeme.tery Exclusive 

Where Equality Endures 

Situated on st. OhfJl'les Road and Lindbergh Boulevard 

United Deve~opment Oo. 
Fiscal· Agent · 

Route No. 11 Ove~lan,d, Mo. 14 
Terryhill-5•290:0 

"Richard G. Kerlin 
8349 Archer 
St•·. Louis 14, Mo. 

Deat> Mr. and Mrs. Kerlin: ' 

OvetJland, Mo, 
May 5, 1954 

We are happy to inform you that your applies.- · 
tion for a 4 space Family Memorial Shrine, 
including the five-year protection plan, 
has been processed and approved.' 

The protection plan is now in effect, and 
yo:u may come out to Mount Lebanon any Sunday 
between the hours of 1:00 and 4:00 p.m. and 
seleo.t your memorial estate in one of our 
approved gardens ot memory. 

May we take this opportunity to congratulate 
you upon your ·wise decision and action that 
you have taken for your family's protection 
and inevitable needs. 

You 1-rill receive a payment booklet from. the 
st.- Johns Community Bank in the near f~ture, 
first payment beginning on June 15, 1954 
of ~~10.70 and $10.70 each month thereafter 
until the balance has bean paid. 

Very truly yours, 

UNITED DEVELOPNENT CO. 

vl." F. Hecht, Secretary. II 

_, -



Honorable o. La.wt'ence Leggett 

The foregoing instrum$nts are abundant proof that United 
Development oo., Inc., through its Secretary-, w. F. Hecht, and 
MoWlt Leba.no.n Cemetery, .through its Secreta.ey, \1. F, Hecht, 
have become. pa.rtias·to agreements with the "Purehaser 11 named 
in said agreements in such manner as to cause the two agree­
ments to be inseparable and to cause one ag~eement to be de• 
pendent upon and eonsider~tion for the other. This being so, 
we view the attect of the agreements as follows: 

United Development Oo., Ino,, and Mount 
Lebanon Oem.etery have contracted with a 
Purchaser for the sale of a bu:t'ial plot 
in Mount Lebanon Oeme.tery .at a. tixed 
price to. be paid for in instal. lment pay• 
menta over a period of thirty•two months, 
and as an induoemen t to the Purchaser 
and as par.t of the consideration moving to 
the Purchaser, U'nited Development Co., 
Inc, and Mount Lebanon Cemetery have 
effected upon the life or the Purchaser 
a five year Protection Plan which guaran ... 
tees to the Purchaser a deed to the burial 
p1ot, ·a grave marker of the value of 
l!Pl:t5~·00 and interment services of the 
value of ~p6o.oo. If the Purchaser should 
die. except by his own hand, px•ior to the 
COPlpletion of payment of the thirty ... two 
monthly installments payable on the pur• 
chase pr iee of the burial plot, . and with­
out ,d,efault causing cancellation of said 
agreement,. the burial plot, grave marker . 
and interment services are furnished, and 
any balance due on the purchase price of 
the burial plot is cancelled. 

Missouri statutes do not dei:ine a "contract of insurance." 
The essential elements of a contract of insurance are alluded 
to in the following language from State ex rel. Inter-Insurance 
Auxiliary Company v~ Revelle, 165 s.w. 1084, 257 Mo. ~29, l.e. 535: . / .· ;) 

"The essential elements of a contract of 
insurane~ are an agreement, oral or 
written,· whereby for' a legal considera­
tion the promisor.undertakes to indemnify 
the promisee if he shall suffer a speci­
fied loss.31' i} ~f'" 
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In the case of Rogers v. Shawnee Fire Insurance Company of 
Topeka, Kansas, 111 s.w. 592.1 132 l~o. App. 2.7!5 1 1.c. 278, 
the Kansas City Court of Appeals used. the .followinfi language 
in discussing 'bhe words "indemnity" and "insurance · s · 

u{~ ~~- ·n- Indelllility signifies to reimburse, to 
make good and to compensate for loss or 
inj11I7~ (4 Words and PhraE~es, P• 3539). 
Insurance is defined by Bouvier, ... • to be a 
contract by which one of the parties, 
called the il1surer, binds himself to the 
other called the insured,· to pay to him 
a sum. or money, or otherwise indemnity him, t" 

' .. 

The insurance character of burial a.ssQoiations is evident 
.from the fol.lowing language found in Secti()n .376.020, RSMo 
1949, of Missouri • s regular life insurance company law: 

"·n· -11- il- provided, that any association con­
sisting of not more than one thousan<;i five 
hundred citizens, resident of the state of 
Missouri, all living within the boundaries 
of not more than three cotinties in this 
state, said counties to be contiguous to 
each other 1 organized not ·for proti t and 
solely .for the purpose of assessing each 
of the members thereof upon the death 
of a member 1 the entire amount of said 
assessment, except ten cents paid by 
each member, to be given to a beneficiar-y 
or beneficiaries named by the ~eoeased 
member in his or her certificate of mem­
bership, said certificate ot member$hip 
to be issued by such association, shall 
not be construed to be life insurance 
co1upantf under the laws ot this state 1 * ~f. ii-~,' 

In 44 C. J. S. , Insu.ranc,e, See... 481 p •· ~.94, we f' ind burd!a.J. 
insurance referred to in ,the .following language: 

"Burial insurance is a contract based on 
a legal consideration whereby the obligor 
undertakes to furnish the obligee, or 
one of the latter's near relatives, at 
death, a burial reasonably worth a fixed 
sum. 11 
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The foregoing citation disclosing a de!'inition of blll'ial in• 
surance bears l;'emsrka'Ql~ likeness to, the follOwing def'ini tion 
found in 1 Joyce on Insurance (2 Ed) p. 87: 

"Burial insuranc~ is a contract based 
Upon a legal consideration,. whereby the . 

·obligor undertakes to .furnish the ob­
ligee, or one of the· ~atter•s near rela~ 
tives, at death,, a bu.t-ia.l reasonably 
worth a fixed sum. It is. a valid eon .. 
tract, and constitutes li.fe insurance. n 

In 1 Couch on Insurance; Section 32, burial insurance is re• 
tarred to in the f'ollow1ng language: 

"Burial or .funeral benet! t insurance itl 
valid; and being determinable upon the 
cessation of human life; and dependent 
upon that eontingeney, constitutes life 
insurance. u 

It will.not be questio~d that "risk" is one of the es­
sential elem$n.t& ot an 1ns®ance contract, The "risk" to be 
assumed under tl:ie agreements here considered is well illustrated 
by the provision :round in Form 12, which makes a covenant "to 
cancel the balance dtie. without ~a:ny further payment in the event 
o:r death of the Pt.Wchaser except by his own hands." In other 
words, if the Purchaser should die, except by his own hand, 
after making . on$ or two installment payments on his agreement 
to purchase the burial plot, the return to him in the form 
of interment services, grave marker and deed to the burial 
plot would bear :rio true or correct relationship to the actual 
amount he had paid on his contract. The result under such 
ciroums tances discloses a pure inau ranee risk. 

Section 375.310 RSMo 1949 provides, in part, as follows: 
11
Any a·sso<'iation of individuals, and any 

corpopation transacting .in this .. state 
any ins uranoe business without being 
authorized by the superintendent of the 
insurance division or this state so to 
do, or after tha authority so to do has 
been s uspanded, revoked, or has expired, 
shall be liable to a penalty of two 
hundred and fifty dollars for each 
offense, * * *·" 

-19-
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It is the opinion or. this office that United Development 
Co., J:ne., a Missouri corporation, and 1-i<:>tint Lal:umon Oemete:r:r, 
by negoti~t1JJ.g Forms 9, 12 and lll, dii;S<U.''ibed 1n the fOl"egoing 
opinion.hav~ •tteeted a. contract or insltt'anoe and. are subject 
to the. pena].ties prescribed by Section .37.$.310 RSMo 1949, un .... 
lest;! .licensed to conduet such ip.surarl.ee business by tb.e Super• 
intendant ot the Division ot Insurance. . · 

'l'lle foregoing opinion, .. whi.oh I he:r$by appr-ove; was pl:'e• 
pared b7 my Assistant, Mr. ,JulilU'J. L. 0'M.t!ille,-. · 

JLO 'M::vlw 

Yours very truly, 

JOHN M. DALTON 
Attorney General 


