bl I
T I8 i S S T R e R B b s (’—" T e T e S e e L e L ?
S SR N ; : [ B R s L A% : : .
A T b L
i f ! i B
. o
A - -, — 3 : e * !
PR I R

INSURANCE: Current agreement forms, Nos, 9, 12 and 111 issued

_ . by United Development Cos, Inc., a Missouri corpora-

' tion, and Mount Lebanon Cemetery, effect a conbract
~of Insurance and may not be negotiated unless said
corporation and association are licensed to conduct
an insurance-business in Missouri.

FILED

August 9, 195

Hgnérabla'a;‘xﬁwrenas Loggett :
Superintendent of the Division of Insurance

Jeffergon Bullding
Jefferson City, Missourl —

Pear lr, Leggett:

The following oplnion is vendered in reply to younr
inquiry reading ass followss

‘"Ret Hount Lebanon Cemetery
"Dear General Daltont V

"You will find enclosed photostatic copy
of a contract being issued by the cap-
tioned organization.

"I respectfully ask you to examine these

' documents and render an official opinion
of your off'ice as bo whether or not such
documents constitute a contraect of in-
surance under the appliecable laws of this
Stat@; "o ) ' : .

Documents referred to in the opinion request will be
briefly referred to in this opinion ans:

(1) Porm 9, "Guarantee" of lMount Lebanon

' Cemeterys

(2) Form 111, "Offer" of purchaser to buy,
through installuent payments, a burial
lot from United Development Co,, Inc.,
such company's acceptance of the "offer"
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and the promissory note given by the
purchaser to United Development Co,,
"3Incn

(3) Porm 12, "protection Agreement" axee
cuted by Mount Lebanon Cemetery and
signed by thﬁ purchaser.

(4) Letter dated May 5, 195&. directed to
the purchaser by United Development
Cos, Incs, end signed by the eompany's
B@cragquf We Fo Hecht.

For the purpose of thia apinien it will not be necessary to
quote the full text of each of the documents briefly deseribed
above, Pertinent provieions of the documents will be quoted
when related to the inquiry being made, ,

It appears that United Development Co,, Inc., a Missouri
corporation, has sufficient title and interest in Mount Lebanon
Cemetery to allow it to sell burlal plots in such cemsbery to
those who will offer to buy the same for the price fixed in
Form 111, and to be pald for by installment payments mentioned,
such agreement to be further evidenced by an inatallmenb romis-
sory note fully deseribed in Form 111, This "offer" is
cuted by theé purchaser and is accepted by United Devalopmﬁnt
Coe., Inc,, over the signature of W, F, Heecht,. Seecretary of the
company.. The purchase price of the burial plot, plus a aservice
charge, 18 to be pald in installments over a period of thirtys.
two months. One of the mutual covenants in Form 111 providest-

"It is intended that this offer shall upon
acceptance by the Company become the agree-

ment between the partlies and shall be binde

ing upon the helrs, execubors, adminiatratorsi \
successors and assigns of the parties hereto, g

Uhder the terms of the installment note made a part of Form 111,
"upon non-payment of any installment at its maturity, at the op-
tion of the holder, without notice, all remaininﬁ ins tallments
shall become lmmediately due and payable, * Another

of the mubtual covenants in Form 111 which is of prim@ importance
in this inquiry reads as follows:

"The purchaser hereby acknowledges that he
or she has carefully read and fully under-
stands the terms of this offer and that
there are no conditions or representations
other than those contained herein.,"
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Form 111 discloses that it, the "Offer," was made by the pur-
chaser on May l, 1954, with acceptance by Unlted Development
Co., Ine,, on the seme date, The installment note of th
purchaser is also dated May L, 1954.

Attention 1s now turned to Form 12, the "Protectlion Agree-
ment", dated April 21, 1954 and signed by Mount Lebanon Cemetery
over the signature of W, F, Hecht, Secretary, Thls Form 12 also
carries the signature of the purchaser named in Form 111, and
discloses what promises are made by Mount Lebanon Cemetery to
the purchaser named in Form 111 heretofore described, Although
Form 12 1s dated April 21, 1954; it 1s desoribed as being:.

- "Supplemental to an Agreement of even date,
by and between MOUNT LEBANON CEMETERY,
therein designated the !Company,' and
Richard G, Kerlin of St, Louis County,
therein designated the fPurchasery!'"

Tt is considered that the reference just made, is to Form 111,
although the latter discloses a date of May U4, 195L. : ’

Form 12, the "Protection Agbeement," is of prim§ importance
and its full text is qugted as follows:

- "PROTECTION AGREEMENT

"This Agreement made this 21 day of April,
195k, Supplemental bto an Agreement of even
date, by and between MOUNT LEBANON CEMETERY,
therein designated the !Company,! and
Richard G. Kerlin of St. Louis County,
therein designated the !'Purchaser,!

MWITNESSETH, that:

"WHEREAS, in accordance with the terms of

sald Agreement of even date, Purchaser has
purchased from the Company on installment
payments, a plot in Mount Lebanon Cemetery
located in St¢ Louis County, Mo., containing

L adult interment spaces to be used exclusively
for interment of Caucaslans, and

"WHEREAS, the parties hereto desire to provide
funds for the payment of the purchase price of
said ploty, in the event of the death of the
Purchaser and for other interment services as

<=
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hereinafter‘setAfOrth,

"NOW THEREFORE, in consideration of the pre-
mises and the eovenants herein contained, the
Company AGREES TO GIVE, AT IT8 OWN EXPENSE, a
non~cancellable five years Protesction Plan on
the 1life of fthe Purchaser with said Company
designated as the primary beneficlary under
the poliay, , - : '

"THE COMPANY WILL PAY ALL COSTS upon said .
Plan and keep sams in. full force and effect
for a period not to exceed five years from
date hereof without cost to the Purchaser,
provided seid Purchaser promptly makes gll

of the payments in accordance with the terms
of his plot purchase agreement of even date
and heretofore mentioned, However, said Pro=-
tectlon Plan will, at the option of the Company,
be allowed to lapse forthwith and all of the
right to the hereinafter mentioned protective
benefits shall terminate, in case of default
for more than thirty (303.aaya in any of the
installment payments in sald pleot purchase
agreement provided,

"IN THE EVENT OF DEATH OF THE PURCHASER, except
by his own hands, while this Agreement is in
full force and effect, the Company agrees to
do the followlng things:

"Deed to Lot

) convey to Purchasert's wife, Murisl,

herein designated secondary beneficiary,
if living, and, if not living, then to

the heirs at law or the legal representa-
tives of the Purchaser, a Deed, if not yet
issued, to sald plot deseribed in purchase
agreement WITHOUT FURTHER PAYMENT,

"$115¢OO Grave Marker Installed

“To promptly install upon the plot where
Purchaser has been interred in Mount Lebanon
Cemetery, an individual Bronze Grave Marker,
then rdgularly sold at retaill for rot less

A1

than $115.00.- Sald Marker shall be inscribed

-LL.;
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~with Purchager's name, date of birbh and
date of death, o

"7

~ "$60,00 Interment Services

pay to the Funeral Director designated,

or to the cemetery, as the case may be, the

aum

of '$60.00 for, or to apply upon, Pur~

chaser's interment service, Such service
- %o inelude Opening and eclosing of the grave,

the.

exdept by his own hands,

erection and use of the Chapel Tent, use of
grosns aud equipment,
 "Gancellatlon of Balance Due

"To. ¢ancel the balance due Without any further
payment in the event of death

ofsthe‘Purohaser

"HTS SUPPLEMENTAL AGREEMENT shall become
effective when duly signed by an authorized

- official of the Company,

"N

*ﬁlTﬁE&SvﬁhérééfYﬁhéAparties here to havel

executed this Supplemental Agreement the day

and

‘year first abové written,

MOUNT LEBANON CEMETERY,
‘23‘3.'2'_{4,{,t F.<Ebght, Secy.

X __Richard G, Kerlin
' Purchaser "

"Form 12

It will be ndbed that Form 12, quobed above, alludes %o

the fact that

burial plet in Mount Lebanon Cemebtery from United Develo

the Purchaser named in Form 12 has purchased a
pmgnt

Co,, Inc.; that the parties to the "Protection Agreement' -

(Form 12):

"

% % desire td'providalfunds fdr.the

- payment of the purchase price of said
plot, in the event of the death of the
Purchaser and for other interment
services, # % "

5=
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In order to accomplish the objJective as outlined above, Mount

Iebanon Cemetery agrees to glve, at its own expense, & non=-
cancellable five years Protection Plan on the life of the Pur-
chager, with Mount Lebanon Cemetery being designated as the
primery beneficiary under the policy. Under the "Protection.
Agreement”, Form 12, quoted above, Mount Lebanon Cemetery agress
that if the Purchaser nasmed in Form 111 promptly makes all of
his installment payments becoming due on the burial plot pur=-
chase agraeement (Form 111), Mount Lebmon Cemetery will pay
all costs upon the Protectlion Plan (Form 12) for a period of
five years, such Protection Plan calling for (1) a desd to the
burial pleot contracted by the purchaser to be bought from
United Development Co., Ine., {2) instal lation of a grave .
marker, and (3) interment services of the wvalue of $50,00,

A cancellation clause in the Protection Agreement provides
that Mount Lebanon Cemetery agrees:

"Po cancel the balance due without any fur-
ther payment in the event of death of the
Purchaser except by his own hands."

Form No@fgi & "Guarantee" lasued by'Mount Lebanon Cemetery
provides as follows:?

"GUARANTEE

"Mount Lebanon Cemetery does hereby
certifly that the following statements
are true and correct relative to the
attached agreement for the purchase of
a burial lot:

"), That the sald lot is free and clear
of all encumbrances and tax obligations,

"2, That Mount Lebanon Cemetery has bsen
dedicated exclusively for the interment
of members of the Caucasian race.

"3, That the purchaser shall have the
right to transfer ownership in his or

her lot to another member of the Caucasian
T race.,

"l No space for interment in the Garden
where a selection may be made, will be

80ld for less than One Hundred Sixty-Five
($165.00) Dollars per space, ineluding care
and maintenence fees, after said Garden is
fully completed,"

b
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. The document which discloses that the entire plan is
in operation is manifested by the following letter dated
May 5, 19541 :

"perpetual Care | ~ Perpetual Charter

MOUNT LEBANON
The Cemetery Exclusive
Where Equallity Endures

‘Sltuated on &ﬁ.-Ghérles‘Rdad.and Lindbergh Bqulevard

United Development Co., Overland, Mo,
- Plseal Agent . - May 5, 1954

Route No, 7, Overland, Mo, 1k .
Terryhill 5-2900

"Richard G, Kerlin
8349 Arecher
St, Louis 1, Mo.

Dear Mr., and Mrs, Kerlin:'

We are happy to inform you that your applica-:
tion for a l space Family Memorial Shrine,
including the filve-year protection plan,

has been processed and @pproved,

The protection plen 1s now in effect, and
you may come out to Mount Lebanon any Sunday
between the hours of 1:00 and L$00 p.m. and
select your memorial estate in one of our
approved gardens of memory.

May we take this opportunity to congratulate
you upon your -wise decislon and action that
you have taken for your family's protection
and inevitable needs,

You will recelive a payment booklet from the
St,. Johns Communlty Bank in the near future,
first payment beginning on June 15, 1954
of $10,70 and $10,70 each month thereafter
until the balance has been paid,
| " Very truly yours,

UNITED DEVELOPMENT CO.

W.' ., Hecht, Secretary."

=1 -
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The foregoing instruments are abundant proof that United
Development Co,, Inc., through its Secretvary, W, F, Hecht, and
Mount Lebanon Cemetery, through its Secretary, W, F, Hecht,
have become parties to agreements with the "Purchaser" named
in said sgreements in such manner as to cause the two agreo-
ments to be inseparable and to cause one agreement to bg de=
pendent upon and eonsideration for the other. This being so,
we view the affect of the agreements as follows:

United Development CGo., Inc., and Mount
Lebanon Cemetery have contracted with a
Purchaser for the sale of a burial plot
in Mount Lebanon Cemetery at a fixed
price to. be pald for in instd lment pay-
ments over a perilod of thirty-two months,
and as an inducement to the Purchaser
and as part of the considsration moving to
the Purchaser, United Development Co,,
Inc,, and Mount Lebanon Cemetery have
effected upon the life of the Purchaser
a five year Protectlion Plan which guaran~
tees to the Purchaser a deed to the burial
"plot, a grave marker of the value of
115,00 and interment services of the
value of $60,00, If the Purchaser should
dle; except by his own hand, prior to the
completion of payment of the thirty-two
monthly installments payable on the purs.
chese price of the burial plot, and withe
out default causing cancellation of said
agreement, the burial plet; grave marker
and interment services are furnished, and
any balance due on the purchase price of
the burial plot ls cancelled..

Missouri statutes do not define a “contract of insurance.,"
The essential elements of a eontract of insurance are alluded
to in the following language from State ex rel, Inter-Insurance
égéiliary‘Company vi: ‘Revelle, 165 S.W. 1084, 257 Mo, 529, 1l.c.
H S :

"The essential elements of a contract of
insuranece are an agreement, oral or
written, whereby for a legal considera-
tion the promisor undertakes to indemnify
the promlisee if he shall suffer a speci-
fied loss,.# # #"

w8
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In the case of Rogers v. Shawnee Fire Insurance Company of
Topeka, Kansas, 111 8.W. 592, 132 Mo, App. 275, l.c. 278,
the Kansas Clty Court of Appeals used thaufollowinﬁ language
in discussing the words "indemnity" and "insurance’s - -

"4 % # Indemnity signifies to reimburse, to
make good and to compensate for loss or
injury, (L4 Words and Phrases, p. 3539).
Insurance is defined by Bouvier, 'to be a
contract by which one of the parties,

called the insurer, binds himself to the
other called the insured, to pay to him

a sum of money, or otherwise indemnify him,!"

The insurance character of.burial“aaéociaﬁians is evident
from the following language found in Section 376,020, RSMo
1949, of Missouri's regular life insurance company law:

"% % % provided, that any assoclation con-
gisting of not more than one thousand five
hundred citizens, resident of the state of
Missourl, all living within the boundaries
of not more than three counties in this
state, sald counties to be contiguous to
each other, organized not for profit and
solely for the purpose of asseasing each
of the members thereof upon the death

of a member, the entire amount of said
assessment, except ten cents paid by

each member, to be given to a beneficlary
or beneficiaries named by the deceased
member in his or her ecertificate of mem-
bership, sald certificate of membership

to be issued by such assoclation, shall
not be construed to be life insurance
company under the laws of this stats,

# 3 o, ' N _

In Ll €.J.8., Insurance, Sece 48, pe L9k, we find burial

insurance referred to in the following language:

"Burial insurance is a contract based on
a legal consideration whereby the obligor
undertakes to furnish the obligee, or

one of the latter's near relatives, at

deat?, a burial reasonably worth a fixed
sum.,
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The foregoing citation diselosing a definition of burial in-
surance bears remarkable likeneas to the following definition
found in 1 Joyce on Insurance (2 Ed) p. 87: o

"Burial insurance is a contract based
upon a legal conslderation, whereby the .
obligor undertekes to furnish the obe
ligee, or one of the latterts near rela-
tives, at death, a burial reasonably
worth a fixed sum, It 1s a valld econ-
tract, and constitutes life insurance,"

In 1 Couch on»Iﬁsurande, Seetion 32, bu&ial insurance is re«
ferred to in the following language:

"Burial or funeral benefit insurance 1a
valid, and being determinable upon the

cessation of human life, and dependent

upon that contingsney, constitutes life
insurance,” o

It will not be questioned that "risk" is one of the sg=
sential elements of an insurance contract, The "risk" to be
assumed under the agreements here considered i1s well 1llustrated
by the provision found in Form 12, which mskes a covenant "to
cancel the balance due without .any further payment in the event
of death of the Purchaser except by his own hands." In other
words, 1if the Purchaser should die, except by his own hand,
after making one or two installment payments on his agreement
to purchase the burlal plot, the return %o him in the form
of interment services, grave marker and deed to the burial
plot would bear no true or correct relationship to thes sctual
emount he had pald on his contract, The result under such
circums tances discloses a pure insirance risk.

Section 375,310 RSMo 1949 provides, in part, as follows:

"Any association of individusls, and any
corporation transacting in this stats
any inswurance business without being
authorized by the superintendent of the
Insurance division of this state so to
do, or after the authority so to do has
been suspended, revoked, or has expired,
shall be llable to a penalty of two
hundred and fifty dollars for sach
offense, # # #,"

-19-
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CONCLUSION

It 1s the opinion of this office that United Development
Cou, Ine., a Migsouri corporation, and Motunt Lebanon Cemetery,
by negotlating Forms 9, 12 and 111, described In the foregoing
- opinieon have effected a contract of insurance and. are subject
to the penalties prescribed by Section 375,310 RSMo 1949, un-
1essﬁli¢ense&‘tcfconduct,suﬂhainsuranse.business:by_the Super«

intendent of .the Diviaion.of.Insur&nge,u«»~

The foregoing @pinien;,ﬁhigﬁ~liﬁéreby_appreve, was pre-
pared by my Assistant, Mr, Jullan L. O'Malley, - ,

" Yours very truly,
~ JOHN M, DALTON
Attorney General

JELO'Mesvliw



