CRIMINAL LAW: Form of ré‘ébgniz-ance of defendant for

MAGISTRATE COQURTS: appearance at trial.

April 1l, 1951

FILE

Honorable Charles J, Hoover
Progecuting Attorney
Grundy County

Trenton, Missouri

Dear Birs

Reference is made to your reguest for an offieial
opinien of this department reading in part as follows:

"1 would very much apprecliate an
official opinion gnswering the two
questions hereinafter set forth,
relative to a proper and legal
appearance bond for a defendant who
is brought before a Hagistrate in
angwer to a misdemesnor charge filed
by the Prosecuting Attorney. The
approximate procedure is that defendant
ls brought before the Magistrate where
the information is read to him and he
ls advised of his constitutional rights.
He then enters a plea of not guilty,
demands & trial by a jury {(and in most

- instances mekes 1t Mmoun to the Court
that he dssires time to prepare for
trial) and asks that the cause be con-
tinued, and that a future trlal date be
fixed or set., He alsd aske that the
amount of his bond be determined and .
fixed for appearance on the day set for
trial. Under these clreoumstances, the
amount of the bond is fixed at §1,000,00,
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and he desires to proceed to glve bond
for nhls appearance on the date set for
trial, '

"Under the brief, assumed facts oubtlined
above, may I please have your opinien

"Pirst as to what kind of bond defendant
in the first instance should give and
what should be the conditions and terms
of the bond,

"Second, what consbitutional provisions,
gtatutes, and rules of the :Supreme Court
govern the giving of a proper bond."

In view of the conclusion which we have reached we have
grouped your questlons for answerlng, We belleve that the
angwer to your second question willi eppear in the course of
the opinion, . L

The procedure before magistrates in connection with the
prosecution of misdemeanors appears as Chapter 543, RSMo
1949, As applicable with particularity to your question
we direct your attention to Section 543,080, RSMo 1949,
reading as followst

"When the defendant shall be brought
before the magistrate, or shall be held
in custody, charged by information with
any misdemeanor, it shall be the duty
of the magistrate, unless a8 continuance
be granted, forthwith to hear the case
as herein provided," (Emphasis ours.,)

Your attention is further directed to Rule 22,01 of the

Supreme Court which is substantially the same as the statute
quoted, Your further attention is directed to Section 53.120,
R8Mo 1949, reading as follows:

"Upon good cause the magistrate may
postpone the trial of a cause to a day
certaing in which case he shall require
the defendant to enter into a recognizance
with sufficlent security, conditioned that
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he will appear before the magistrate at

the time and place appointed then and there
to answer the charge alleged against him in
the in%ormatian and not to depart without
leave,

This sectlon is similar to Rule No, 22,02 of the Supreme
Court which we quote at length for reasons appearing infra,

"Upon good cause shown the magistrate
may postpone the trial of a cause to
g gaydcertain; in which ¢ase, if the

ofen revious
,mi%teﬁéﬂh %“I; he shal.‘require the
defendant to enter into a bail bond with
sufficlent security, conditioned that he
will appear before the maglstrate at the
time and place appointed, then and there
to answer the charge alleged against him
in the information and not to depart
without leave," (Emphasis ours)

We believe that the emphasized,portion of the rule
discloses elearly that the request of a defendant for a
Pcstpcnement after arraignment on & misdemeanor is a

'continuance”™ within the meaning of the statubes relating

to procedure before maglstrates in such cases. In these
circumstances we think that the answer to your question
with respect to the form, condltions and terms of bonds to
be given 1s found in the provisions of Section 543.150, RSMo
1949, which reads as follows:

"When a continuance is granted, the
recognlzance required of the defendant
may be in the following form:

"We, A B, as principal, and E F and G H,
as suretles, acknowledge ourselves to owe
and be indebted to the state of Missouri,
in the sum of dollars, to be
void upon this condition: That saild A B
shall personally appear bsfore 0 K, a
magistrata within and for the county of

, and state of Missouri, at
his office, on the day of
19 ____, at , — otelock ___ M.,
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then and there to answer to an information
for (here state the offense), and
not To depart without leave; otherwlse to
remaln in force,

Witness our hands and seals, thils day
of . s 19 ___

Prinecipal

Sureties

Taken and acknowledged before me this
day of s 19 ___

Magistrate,"

We nobe that the stabtutory form does not include a
signature line for the person dealgnated as "principal,"
However, since the statute is directory we treat this
omission as a mere oversight particularly in view of the
fact that the "principal" 1s referred to in the body of the
recognlizance,

CONCLUSICH

In the premlses we are of the opinion that a defendant
who has requested the posgtponement of the time of his trial
upon a misdemeanor charge in maglstrate court must enter into
the form of recognigance provided by Section 53,150, R3Mo
1919, or else stand comunitted to custody until the time of
trial,

The foregoing opinion, which 1 hereby approve, was pre-
pared by my asslstant, Will ¥, Berry, Jr.

Very truly yours,
JOON . DALTON
Attorney CGeneral

WEB:vlw



